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Austin, Texas is a vibrant, progres- 
sive community that prides itself on a 
beautiful environment, well educated 
population, lively music scene and 
great quality of life. Yet, too many of 
our children do not enjoy the benefits 
our community has to offer. One out 
of every five children in Austin (more 
than 32,000) lives in poverty, and one 
out of every four lives in a household 
headed by a single parent. The drop- 
out rate for high school students is 24 
percent for all students and signifi- 
cantly higher for Hispanics (38 per- 
cent) and African-Americans (27 per- 
cent). In 1990, Austin teenagers gave 
birth to 542 babies. All of these statis- 
tics foreshadow a growing problem. 

A 1990 gang shooting in down- 
town Austin shocked the community 
out of complacency and into action. A 
Mayor’s Task Force on Gangs, Drugs 
and Crime was formed to address the 
increase in youth violence. In its report, 
Code Blue: Partnerships for Reclaiming 
Our Community, a key task force finding 
was that the neglect of our children and 
youth was creating a breeding ground 
for violence. The community could no 
longer ignore the tremendous cost of 


failing to support all of our children. 

City leaders recognized the need 
to invest in our children and youth. 
City staff developed an action plan to 
create “Opportunities for Youth.” 
This effort has been a top priority of 
the Austin City Council for the past 
two years; on January 7, 1993, we voted 
to make “Opportunities for Youth” 
the number one priority for next year 
as well. In FY 1991-92, an additional 
$1.1 million was budgeted to invest in 
services for children and youth. In FY 
1992-93, the city’s total commitment 
to “Opportunities for Youth” is $20.7 
million, which includes $2.2 million 
additional dollars. But the problems of 
children and youth extend beyond the 
scope of city resources to solve. Action 
and involvement by the entire commu- 
nity and all units of government are re- 
quired to solve the critical and com- 
plex problems faced by children and 
their families. 

On May 6, 1992, in an intergov- 
ernmental and community partner- 
ship, the Travis County judge, school 
board president and I announced an 
unprecedented effort to develop a 
strategic plan to reverse the decline of 
our disadvantaged neighborhoods. A 
task group met and formulated an 
evolving plan, “The Austin Project: 
An Investment Plan for the Young.” 
The key principles of the Austin Proj- 
ect include: (1) continuity of commu- 
nity investment from prenatal care to 
entry into the workforce; (2) priority 
for preventive investment; and (3) 
partnership among all elements of the 
Austin community in the planning and 
execution of projects. The focus for in- 
vestment is in the early years, begin- 
ning with access to early prenatal 
health care and education, parenting 
education, early childhood services, 
Head Start, and well-child health care. 

As the community moves from 
planning to action, it becomes increas- 
ingly evident that federal, state, and 
local partnerships are needed if we are 


A View from the 
Commission__ 


to reach our goals. Without a compre- 
hensive, coordinated strategy, federal, 
state, and local governments often 
work at cross-purposes. The most ef- 
fective role of each government and 
their linkages need to be defined if we 
are to improve the system of support 
for children and families. The current 
proliferation of categorical programs, 
each with different goals, target groups, 
and eligibility requirements, raises bar- 
riers to treating the whole child effec- 
tively. As a nation, we must develop a 
comprehensive investment strategy to 
reclaim Our communities and support 
the optimal development of children. 
Each child is a precious resource to be 
nurtured and encouraged. We cannot 
afford to lose one child. 

Perhaps we should look to the Ger- 
mans or the Japanese or the French or 
the Swedes. All of these global competi- 
tors have found it to be in their nations’ 
best interest to invest in children and 
families through a variety of means, in- 
cluding generous paid parental leave 
and subsidized early childhood pro- 
grams. We are a nation at risk if we do 
not follow their lead and create oppor- 
tunities for our children and youth to 
grow and develop to their potential. 


Bruce M. Todd 
Mayor 
Austin, Texas 
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A View from the Commission 
Bruce Todd 


Chairman’s View 
Robert B. Hawkins, Jr. 


ACIR News 


The Chairman of the Advisory Commission on Inter- 
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governmental Relations has determined that the publica- 
tion of this periodical is necessary in the transaction of the 
public business required by law of this Commission. Use 
of funds for printing this document has been approved by 
the Director of the Office of Management and Budget. 








It is now time for me to leave. The 
last 1l years at ACIR have been rewar- 
ding—making many life-long friends 
and gaining a much deeper under- 
standing of our federal system. I have 
also been impressed at how fast parti- 
san issues fade when the members of 
ACIR start to think about rebuilding 
the federal system. Although I will be 
leaving ACIR, I plan to be quite active 
in efforts to reform the federal system. 

In this, my last Chairman’s col- 
umn, I want to address two issues that 
are critical to the much needed reform 
of the federal system: the politics of in- 
tergovernmental relations and people 
as key producers of public wealth. 


Federalism as a System of Politics 


Preemption and overregulation of 
state and local governments are fast be- 
coming the most significant features of 
our federal system. Many governors, 
mayors, and other elected officials are 
finding it difficult and frustrating to gov- 
ern, when federal mandates and regula- 
tions increasingly restrict their ability to 
do so. Many are starting to feel like ad- 
ministrative agents of the federal ser- 
vice delivery system. 

At our most recent meeting, we 
heard compelling testimony from three 
local officials concerning the devastat- 
ing impact of environmental regulations 
on their ability to govern and to set prio- 
rities to solve their most pressing envi- 
ronmental problems, and about the se- 
rious economic consequences these 
regulations have on other local services. 

It seems to me that we have devel- 
oped a consensus on the problem as 
well as on the fact that something must 
be done. For the last 25 years, ACIR 


and every administration have recom- 
mended biock grants, revenue shar- 
ing, greater coordination, and respect 
for state and local autonomy. While 
we all have been trying to reform the 
federal system, to retain a well bal- 
anced set of powers for the federal, 
state, and local governments, a much 
different game has been going on: the 
preemption game. 

A recent ACIR study documents 
the scope and depth of this game. Since 
the founding of the nation, the U.S. 
Congress has passed 439 laws explicitly 
preempting state and local authority. In 
the last 23 years, the Congress has 
passed 53 percent of all laws preempting 
state and local authority. They have 
been busy. They have been responding 
to the now famous Washington special 
interest groups. They have been biparti- 
san in their desire and actions regarding 
preemption. We now know that federal- 
ism means little to special interest 
groups that want special privileges, even 
if they diminish state or local authority. 

What we are fast losing is one of 
the greatest resources that has ever 
graced the face of the earth: indepen- 
dent state and local governments, 
which not only generate a great deal of 
this nation’s political and economic 
wealth but have done so as independent 
partners with the federal government. 
They have served the nation well. We 
simply cannot afford to lose this re- 
source. To save it, though, is going to re- 
quire that state and local officials see in- 
tergovernmental relations as a political 
system that must be reformed. 

To start this process, we must ask 
what kind of political system we want. 
Do we want to perfect the managerial 
and bureaucratic state, or do we want 
to rebuild federalism with its promise of 
diverse self-governing and entrepre- 
neurial communities connected to inde- 
pendent state and local governments? 
My own sense is that we simply have 
reached the end of the bureaucratic 
state. This state has increasing difficulty 
even operating, and is driven by accident 
and force. Americans are demanding 
that they once again have a significant 
voice and recognition of their rights to 
control their institutions. 


Chairman’s 
View __ 


People First 


President Bill Clinton has devel- 
oped an excellent model for reforming 
the federal system, namely, putting 
people first. It is clear that this meta- 
phor struck a chord with citizens who 
want government that is responsive to 
their desires and needs. It is also clear 
that Mr. Clinton, given his experience 
as governor of Arkansas, sees the need 
for reform. Any reform must simply 
take people as the key building block. 

It is also my sense that the federal 
system is in for a sustained period of re- 
form. Part of this is going to take place at 
the grass roots of America. The last 
election merely ratified what a number 
of us have suspected for a long time; 
Americans want and are going to take 
back control of their political institu- 
tions. To me, this reform movement 
centers around a question that I have 
been asking myself for the last several 
years: does federalism have a soul? 

The federalism we deal with at 
ACIR is one of laws, fiscal flows, who 
wins and who loses, and how govern- 
ment can solve problems. While im- 
portant, it is often dry, discussed in the 
language of planners and economists, 
and has very little to do with issues of 
governance. It has no soul, 

The question of whether federal- 
ism has a soul goes to the animating 
principles of federalism. None of us 
should forget that the federal structure 
crafted at Philadelphia was designed to 
enhance the self-governing and entre- 
entrepreneurial way of life so that citi- 
zens, men and women, through reflec- 
tion and choice, could choose good 
government rather than depending on 
accident and force. That is the life 
blood of federalism. It is the soul of 
federalism. It is the ultimate personifi- 
cation of “people first.” 

For the last two years, I have been 
working with four groups of women who 
want to manage their own housing 
projects, through HUD’s Project Hope. 
What has become clear to me is that 
be-fore they can manage their projects 
they must be able to govern them. Itis 
in their ability to govern their communi- 
ties that they develop the consensus to 
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solve problems and forge the community 
through which to solve them. Their rights 
must be recognized, and their capabilities 
then developed, so they can be a self-gov- 
erning entity. 

This experience has led me to see 
that what is truly public about our federal 
system is diverse communities of citizens 
governing their lives. It is through such 
experiences that “publicness” flourishes, 
problems are solved, and legitimacy in the 
federal system is sustained, nurtured, and 
extended. 

Iam now convinced that what makes 
government housing genuinely public 
housing is that the rights of citizens in 
these projects are recognized so that they 
can become self-governing and entrepre- 
neur-ial. The highest form of public 
administration is that which nurtures the 
capacity of men and women for self-gov- 
ernance. We simply must rebuild our 
notion of citizenship as an active one, 
where citizens can craft their local institu- 
tions and develop their capacities by 
running these institutions. 

People as key producers of public 
goods and services are critical to productive 
public schools, the criminal justice system, 
and to such national problems as health 
care and economic growth. To even think 
about reforming the federal system without 
reconnecting it to citizens is to increase the 
likelihood that reform will only beget more 
centralization and more mandates, and 
ensure that accident and force will be the 
guiding principles of our federal system. 

The challenge that ACIR faces in the 
future is to again connect federalism and 
intergovernmental relations to people. 
Once this connection is again made, 
federalism will indeed have a soul. It will 
also allow us to start thinking about solving 
problems with some chance of success. 

The Clinton administration faces a 
number of exciting challenges. The federal 
system does need reform. Administrative 
reform will not do the trick. It is time for 
fundamental reform that rebuilds the 
political foundations of our state and local 
governments so they have broad areas of 
freedom to allow citizens to solve their own 
problems. In effect, state and local govern- 
ments are no different from tenants in 
housing projects or small businesses. They, 
too, must have significant freedom to 
create political and economic wealth. 

The challenge is clear. The time is 
right. The question we must address is 
whether we have the political vision and 
will to accomplish what is right. Real 
reform of the federal system is an issue far 
beyond the boundaries of partisanship. It is 
of fundamental interest to all Americans. 


Robert B. Hawkins, Jr. 








Significant Features 
of Fiscal Federalism 


1993 Edition Volume | 


Budget Processes 
and Tax Systems 


In the 1993 Edition 


p> Federal and State Budget Processes 

p> Expanded Federal Tax Section 

p> Property Tax Relief Programs 

> Property Classifications 

> Sales Tax Exemptions on Services 

~ Corporate Income Apportionment 
Significant Features of Fiscal Federalism, 1993 Edi- 
tion, Volume I, is ACIR’s convenient source of up-to- 


date comparative data on federal, state, and local taxes 
and budget processes. 


Significant Features of Fiscal Federalism is for 
policymakers, fiscal analysts, and other public finance 
practitioners, educators, and all citizens interested in 
the government finance system. 


Significant Features of Fiscal Federalism includes 
federal individual income tax rates; state and local indi- 
vidual income tax rates updated through November 
1992; detailed information on standard and itemized 
deductions, exemptions, and exclusions to income for 
federal and state income taxes; tax rate and base infor- 
mation on social security and unemployment insur- 
ance; general sales tax rates and exemptions; federal 
and state tax rates for cigarettes, alcoholic beverages, 
and gasoline; average effective property tax rates for 
each state; state severance taxes; estate, inheritance, 
and gift taxes; state and local property transfer taxes; 
and automobile fees and taxes. 

M-185 1993 $20 

(see page 39 for order form) 
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On the ACIR Agenda 


The last meeting of the Advisory 
Commission on Intergovernmental 
Relations was held in Washington, 
DC, December 17-18, 1992. Following 
are highlights from the agenda and 
Commission actions. 


Geographic Data Project 


ACIR has been asked by the U.S. 
Geological Survey to work with national 
associations representing state and local 
governments to help develop a state 
and local partnership with the Federal 
Geographic Data Committee (FGDC). 
FGDC represents 14 major federal de- 
partments and agencies working togeth- 
er to coordinate mapping and other 
geographic data activities. 

Doyle Frederick, associate direc- 
tor U.S. Geological Survey and chair- 
man, FGDC, and Nancy Tosta, FGDC 
staff director, were invited to discuss 
this new project with the Commission. 


State Regulation of Insurance 


The Commission approved the 
findings and recommendations of the 
report on State Solvency Regulation of 
Property-Casualty and Life Insurance 
Companies. The recommendations call 
for limited federal intervention in state 
regulation of the insurance industry; 
state accreditation under the National 
Association of Insurance Commission- 
ers accreditation program; increases in 
the capacity of state guaranty funds; and 
state consideration of interstate com- 
pacts to ensure uniform liquidation and 
guaranty fund proceedings. 


Environmental Requirements 
for Local Governments 


The U.S. Environmental Protec- 
tion Agency (EPA) convened a group 
of local officials and other interested 
parties this fall to discuss the environ- 
mental requirements imposed by EPA 
on local governments. The group was 
asked to identify and recommend 


measures to improve the implementa- 
tion of environmental protection pro- 
grams, while reducing burdens on lo- 
cal governments. Local government 
members of the panel were invited to 
discuss the group’s activities and its 
recommendations. 

The panelists were City Adminis- 
trator Robert Mulready, Lewiston, 
Maine (chairman of the finance sub- 
committee); Assistant Health Com- 
missioner Michael Pompili, Colum- 
bus, Ohio (member of the data 
subcommittee); and Mayor Bill West- 
brook, Jackson, Wyoming (chairman 
of the flexibility subcommittee). 


Criminal Justice Report 


The Commission approved the 
findings and recommendations of the 
report on The Role of General Govern- 
ment Elected Officials in Criminal Jus- 
tice. Patrick V. Murphy, director of the 
Police Policy Board, U.S. Conference 
of Mayors and current chairman of the 
Criminal Justice Coordinating Coun- 
cil of Montgomery County, Maryland, 
gave the Commission some insight 
into governmental interrelationships 
in the criminal justice system. Mr. 
Murphy stressed the importance of 
the role of community organizations 
in reducing crime and poverty. 


Child Care in the Federal System 


The Commission considered the 
findings of Child Care in the Federal 
System: A Policy Report. The report fo- 
cuses on the need for (1) greater con- 
sistency among public programs, (2) 
improved accessibility and quality of 
child care programs, (3) better link- 
ages between child care programs and 
other childrens’ programs, (4) more 
coherent approaches to regulating 
child care facilities, and (5) increased 
financial support for the children of 
low-income families. 


ACIR News 


ACIR Setting 
New Work Agenda 


Commissioner Ann Klinger, who 
chairs the Work Agenda Committee, 
has been soliciting suggestions for the 
1993-1996 work program. Participants 
were asked to comment in three areas: 
(1) substantive research, (2) ongoing 
projects/products; and (3) services. The 
committee will submit a refined propos- 
al at the March 1993 meeting. 


Transition Team 
Visits ACIR 


During December 1992, a pres- 
idential transition team visited ACIR. 
The team included Dietra L. Ford of 
the transition’s Government Opera- 
tions Cluster; former ACIR Commis- 
sion Member Lynn G. Cutler (a 
county representative from Black- 
hawk County, Iowa, appointed in 
1977); Lance Simmens, a staff mem- 
ber from the U.S. Conference of May- 
ors, who has been a liaison with ACIR 
for several years; and Arthur Navarro 
from California. Two other former 
members of ACIR have been tapped 
by the President for his Cabinet. For- 
mer South Carolina Governor Ri- 
chard W. Riley (who served as a pri- 
vate citizen member of ACIR from 
1977 to 1979, and as a gubernatorial 
member beginning in 1979) has been 
named Secretary of Education, and 
former Arizona Governor Bruce Bab- 
bitt (appointed to ACIR in 1978) has 
been named Secretary of the Interior. 


ACIR Joins 
Building Futures Council 


ACIR has accepted liaison mem- 
bership in the largely private sector 
Building Futures Council in support 
of its infrastructure studies. This 
council promotes excellence in the de- 
sign, construction, maintenance, and 
management of public and private 
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Photo by Alan Hart, Smithsonian Institution, courtesy of the Woodrow Wilson International Center. 


The Commission recon- 
vened its June 11, 1992, 
meeting at an evening dia- 
logue on “Federalism: Prob- 
lems and Prospects of a 
Constitutional Value,” co- 
sponsored by ACIR and the 
Woodrow Wilson Interna- 
tional Center for Scholars. 
The featured speakers were 
Justice Sandra Day O’Con- 
nor of the United States Su- 
preme Court and U.S. Sena- 
tor Charles S. Robb, with 
commentary by Mayor Vic- 
tor H. Ashe of Knoxville. 
About 70 people attended 
the event, which included 
dinner and a lively discus- 
sion of federalism issues. 








buildings and other structures. Several 
other federal agencies maintain liai- 
son with BFC. 


Former Commissioner 
F. Clifton White Dies 


Former ACIR member F. Clifton 
White, whom historian Theodore 
White called “a technician of politics 
—one of the finest in America,” died 
at his home in Greenwich, CT, on 
January 9. Mr. White served on ACIR 
from 1976 to 1978. 


ACIR Staff Changes 


Seth B. Benjamin has joined the 
staff as a senior analyst in the Govern- 
ment Policy Research section. He 
previously worked as a senior research 
associate with the State of New Jersey 
Commission on County and Municipal 
Government. 

Charles D. Griffiths has joined the 
staff as a senior analyst in the Govern- 
ment Policy Research section. He is the 
former executive director of the Penn- 
sylvania Intergovernmental Council. 

Marcia A. Howard, formerly deputy 
director at the National Association of 
State Budget Officers, has joined the 
staff as a senior analyst in the Govern- 
ment Finance Research section. 


D. William Graham, a senior ana- 
lyst, has taken a position with the U.S. 
Department of Education. 

Sharon A. Lawrence, a senior ana- 
lyst, is now with the National Associ- 
ation of Counties. 


State ACIRs 


The Iowa Advisory Commis- 
sion on Intergovernmental Re- 
lations, reestablished after 
closing more than a year ago, 
held its first meeting this sum- 
mer. The 21-member commis- 
sion, representing state, 
county, city, school board, and 
regional council officials, as 
well as both houses of the 
legislature, is studying tax in- 
crement financing for urban 
areas and tax abatement policy 
for residential development. 


The Wisconsin Council on Sta- 
te-Local Relations, established 
by the state budget bill of 1991, 
held its first meeting October 
1992. The 14-member council, 
representing state and local 
governments, is setting its 
agenda and looks forward to 
strengthening the state part- 
nership with local government. 


Three long-standing state ACIR’s 
went out of business: 


= The State of New Jersey 
Commission on County and 
Municipal Government did 
not receive any appropriation 
this year. Although still a 
statutory entity, operations 
have ceased, and the staff has 
been disbanded. 


The Pennsylvania Intergovern- 
mental Council, a nonprofit 
corporation developed to study 
and administer intergovern- 
mental affairs in Pennsylvania, 
has ceased operation. 


= The Michigan Commission on 
Intergovernmental Relations 
became inactive as a result of 
the sunset provision in its 
enabling legislation. 





1993 
Commission Meetings 


Dates for the next two Com- 
mission meetings have been sched- 
uled tentatively: Thursday, March 
25-Friday, March 26, 1993; Thurs- 








day, June 10-Friday, June 11, 1993 








Intergovernmental Perspective/Winter 1993 7 








aS lio eS 


State Solvency Regulation 
of Property-Casualty and Life Insurance Companies 


The increase in insurance company failures during the past several 
years has generated concerns about the adequacy of state regulation of 
the insurance industry and calls for federal intervention and preemption 
of state regulation. The Commission believes that states can remedy the 
problems in state regulation, that the federal government should help 
facilitate better state regulation, and that the federal role in regulating 
depository institutions does not inspire confidence in the ability of the 
federal government to do a better job regulating the insurance industry 
than the state governments. Among the Commission’s recommendations 
are that the federal government not preempt state regulation of 
insurance; states consider options to increase the capacity of their 
guaranty funds, and states consider entering interstate compacts for 
liquidation and guaranty funds proceedings. 


A-123 1992 $20 


Intergovernmental Decisionmaking 
for Environmental Protection and Public Works 


This study identifies conflicts between proposed state and local public 
works projects and the federal environmental decisionmaking process. 
The two goals of protecting the environment and providing adequate 
infrastructure are compatible in theory, but often do not mesh well under 
existing policies. As the population and economy grow, the nation needs 
new highways, airports, dams, wastewater treatment plants, and solid 
waste facilities. At the same time, the United States is committed to meeting 
increasingly rigorous environmental goals. Federal laws and review processes 
have helped reduce the adverse environmental effects of public works 
projects. Yet, Americans’ lifestyle choices—how we live, consume, farm, 
travel, and produce—continue to threaten the health of the environment. 
ACIR makes several recommendations for integrating administration and 
implementation of federal environmental protection laws. 


A-122 1992 $10 


(see page 39 for order form) 
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ACIR in 1992: 
The Year in Brief 


Rebuilding the Nation’s Infrastructure 
and Protecting the Environment 


Federal Infrastructure Strategy. For the second year, 
ACIR assisted the U.S. Army Corps of Engineers in 
developing a federal infrastructure strategy. The Commis- 
sion recommended 11 ways in which the federal, state, and 
local governments can cooperate more effectively to 
improve the nation’s infrastructure. This work continues, 
focusing on performance-based investment budgeting, 
improving benefit-cost analysis, reducing deferred mainte- 
nance, streamlining environmental decisionmaking, reduc- 
ing federal regulation of state and local governments; and 
diversifying revenue sources for financing infrastructure. 

In ACIR’s 1992 poll, the public rated roads and bridges, 
water supply, and solid waste facilities slightly better than in 
1988 and again preferred user fees and dedicated taxes to 
finance additional infrastructure investments. 

Streamlining environmental decisionmaking for 
public works was encouraged by ACIR in Intergovern- 
mental Decisionmaking for Environmental Protection and 
Public Works. 


Water Governance. A Senior Advisory Group on Fed- 
eral-State-Local Cooperation in Water Governance, con- 
vened by ACIR, recommended sorting out the roles of the 
federal, state, local, and tribal governments, and using 
more successful means of dealing with interstate water is- 
sues. This was a follow-up to ACIR’s 1991 report Coordi- 
nating Water Resources in the Federal System: The 
Groundwater-Surface Water Connection. 


Drought Planning. The Commission continued provid- 
ing advice to the Corps of Engineers on the institutional, 
political, and public involvement aspects of the National 
Drought Plan. ACIR is helping with specific issues in two 
river basins, and is preparing instructional materials for 
the Corps’ forthcoming drought planning manual. 


GIS. The Commission is assisting the U.S. Geological 
Survey to develop a state and local partnership with the 
Federal Geographic Data Committee to enhance cooper- 


ation and save money in installing new geographic infor- 
mation technologies. 


Other infrastructure activities included: 


= Assisting the federal, state, and local govern- 
ments in implementing the Intermodal Surface 
Transportation Efficiency Act of 1991 (ISTEA). 
Assisting the Infrastructure Sub-Council of the 
Competitiveness Policy Council in developing 
materials for CPC’s second annual report. 


Providing information to the Infrastructure In- 
vestment Commission. 

Assisting the Federal Highway Administration in 
preparing a report to the Congress on the “level 
of effort” factor used in allocating grant funds. 
Assisting EPA to establish a clearinghouse of 


technical information for state and local govern- 
ments. 


Repairing the Nation’s Social Fabric 


Medicaid imposes substantial costs on state and local 
governments. The Commission’s report calls for in- 
creased state/local policymaking and program flexibility, a 
respite in federal imposition of increased burdens, and an 
overhaul of the health care system. 


Criminal Justice. ACIR adopted and will publish in 
1993 a comprehensive study of the role of general govern- 
ment elected officials in criminal justice. The report rec- 
ommends action to get those officials more involved to 
establish a better balance between crime prevention and 
law enforcement; between enforcement, adjudication, and 
corrections; and between local, state, and federal roles. 


Child Care. Research on the growing role of govern- 
ment in providing and regulating child care has found in- 
consistencies among the multiple federal-aid programs 
and the diverse federal, state, and local regulations. 


Strengthening the Federal System 


Federal Regulation of State and Local Governments. In 
Federal Statutory Preemption of State and Local Authority, 





Intergovernmental Perspective/Winter 1993 9 








the Commission published a 200-year inventory of federal 
preemption statutes, more than half of which were 
enacted in the past two decades. ACIR-supported bills to 
slow this trend have been introduced in both houses of 
Congress. The Commission is following up with an 
examination of unfunded federal mandates. 

ACIR also cosponsored an evening dialogue on 
federalism with the Woodrow Wilson Center for Interna- 
tional Scholars. The main speakers were Justice Sandra 
Day O’Connor, Senator Charles S. Robb, and Mayor 
Victor H. Ashe. 

A Commission report on federal regulation of state 
and local governments was adopted and will be published 
in 1993. It found that the congressional fiscal notes process 
has not slowed the enactment of new fiscal and regulatory 
burdens. Likewise, the Federalism Executive Order (E.O. 
12612) has not slowed the rush of federal executive 
departments and agencies to develop new regulations and 
legislative proposals. The report recommends that these 
burden-reducing tools be used more effectively in the future. 


The Commission’s 1992 public opinion poll found that: 


= The public recognizes that some federal preemp- 
tions are appropriate, while others are not. 


Most Americans believe either that the federal 
government has too much power (39 percent) or 
should use its power more vigorously (41 percent). 


= The federal government is perceived to give 
citizens the least for their money, compared with 
state and local governments. 


= ‘Trust and confidence in the federal government 
have dropped more than for state and local 
governments since 1987. 


Regulation of Insurance. The Commission issued a re- 
port that recommends that the federal government limit 
its intervention in state regulation of insurance compan- 
ies, while the states take steps to improve their regulatory 
performance, including entering into interstate compacts. 


Grant Reform. The Commission published its biennial 
report Characteristics of Federal Grant-in-Aid Programs to 
State and Local Governments: Grants Funded FY 1991, 
showing an all-time high of 557 federal grant programs. 
Medicaid accounts for about 30 percent of all federal grant 
dollars. 


National Guard. The Commission adopted and will 
publish in 1993 a report on the National Guard. The report 
recommends that a National Guard member be added to 
the Joint Chiefs of Staff to give the states greater input 
into the Pentagon planning processes where the fate of 
their units is decided. 


Shoring Up Local Governments. A 1978 inventory of 
state laws in all 50 states that govern local government 
structure and administration has been updated and will be 
published in 1993. There are now tighter restrictions on lo- 
cal financial management and auditing, and more state- 
mandated local budget procedures and purchasing 
standards. Numerous changes also were made by states in 
local collective bargaining, employee benefits, and train- 


ing requirements; fewer changes were made in local elec- 
tions, forms of government, and boundaries. 


Alternative Means of Delivering Local Services. A study 
of local police, fire, roads, and education services in met- 
ropolitan Allegheny County (Pittsburgh) found that many 
small local governments team up to provide services in 
cost-effective ways. A comparison of this case with the 
earlier St. Louis County study is being prepared. 


Local Boundary Commissions that review proposals for 
altering local boundaries operate in 12 states. ACIR found 
that most of these organizations are small and work mostly 
on annexation cases and mediation of interjurisdictional 
conflicts. 


State ACIRs. During 1992, three state ACIRs were lost 
to state budget cuts, another was reestablished, and a new 
one was created. At the end of 1992, 25 states had such or- 
ganizations. 


Balancing Public Finances 


Significant Features of Fiscal Federalism. ACIR pub- 
lished its popular 1992 two-volume compendium of basic 
federal, state, and local finance data. ACIR’s 1992 public 
opinion poll found that the local property tax and the fed- 
eral income tax were in a dead heat as least fair. State sales 
and income taxes fared better. Due to the interest gener- 
ated by Quill Corp v. North Dakota, ACIR also updated its 
estimates of the revenue potential from state and local 
taxation of interstate mail order sales for 1990-1992. 
States could have collected as much as $3.9 billion addi- 
tional revenue in 1992. 


Promoting Democracy Abroad 


Foreign Visitors. ACIR continued regular briefings for 


large numbers of foreign visitors seeking to learn about 
American federalism. 


Freedom Support Act. ACIR and the major national as- 
sociations of state and local officials have proposed feder- 
al support for a program of exchange visits between 
Russian and American officials to promote democracy in 
Russia. The Congress cited this proposal in the confer- 
ence report on Freedom Support Act of 1992. 


Global. With ACIR encouragement, Nigeria has set 
up a National Council on Inter-Governmental Relations. 
ACIR hosted the director-general and sent materials to 
help establish a research library at the new council. ACIR 
also participated in a review of local government adminis- 
tration in Ukraine and a conference on economic integra- 
tion in Australia. 


A New Work Program for ACIR 


During 1992, a special committee of ACIR commis- 
sion members met with federal, state, local, university, 
and other officials and groups to find out how the 
Commission can serve its constituents better. One result 
was to begin developing a new work program with a 
greater emphasis on assistance in legislative and rulemak- 
ing processes. Specific suggestions for new research 
studies and services to constituents have been solicited. 
Development of the work pregram is under way. 
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The ADA: 
Expanding 
Mandates 
for Disability 
Rights 


Stephen L. Percy 


L, 1990, after much political struggle, legisla- 
tive debates, and controversies about adminis- 
trative regulations, President George Bush 
signed the Americans with Disabilities Act 
(ADA).! The President declared that, “With 
today’s Americans with Disabilities Act, every 
man, woman, and child with a disability can 
now pass through once closed doors into a 
bright new era of equality, independence and 
freedom. ... Today’s legislation brings us closer 
to that day when no Americans will ever again 
be deprived of their basic guarantee of life, lib- 
erty, and the pursuit of happiness.” 


The ADA was the culmination of a long process to end dis- 
crimination and increase public awareness of the difficul- 
ties faced by disabled persons as they have sought to find 
employment, use public services, get an education, com- 
municate with others, enter public buildings, and use 
transportation systems.> The process began with the Ar- 
chitectural Barriers Act of 1968, which required that new 
and remodeled federal government buildings be made ac- 
cessible to persons with physical impairments. It contin- 
ued with Section 504 of the Rehabilitation Act of 1973 
(Section 504) which prohibited recipients of federal funds 
from discriminating on the basis of handicap. Sections 501 
and 503 of the same act required federal agencies and fed- 
eral contractors to take affirmative action in hiring per- 
sons with disabilities. The Education of All Handicapped 
Children Act of 1975 required that school systems design 
and execute educational programs to meet the needs of 
disabled students. 

ACIR’s 1989 report on disability rights mandates 
described the evolution of the earlier laws, identified 
the federal regulatory mandates included in them, and 
examined the effectiveness of their implementation.‘ 
This article explores the mandates contained in ADA 
and compares them with those created by the earlier 
federal laws. 


Pre-ADA Mandates: The Foundations 


ADA proposes a clear and comprehensive national 
mandate for the elimination of discrimination against 
individuals with disabilities. The act invokes the sweep of 
congressional authority, including the powers to enforce the 
Fourteenth Amendment and regulate commerce. 

Many of the mandates are not new, but represent the 
statutory codification of policies created by administrative 
regulations designed to implement earlier laws, especially 
Section 504. For example, the ADA definition of disability 
is based on the definition specified in the Rehabilitation 
Act Amendments of 1974° and stipulated in the administra- 
tive regulations for implementing Section 504. According 
to this definition, protections are extended to any 
individual who has a physical or mental impairment that 
substantially limits one or more of the individual’s major 
life activities, has a record of such impairment, or is 
regarded as having such an impairment. Other mandates 
were similarly “lifted” from earlier federal policies. With 
regard to employment, ADA requires that employers 
make reasonable accommodations to physical or mental 
limitations so as to hire otherwise qualified employees. 
Such accommodations are to be designed to make existing 
facilities readily accessible to and usable by individuals 
with disabilities. Such accommodations—which might 
include restructuring job duties, eliminating physical 
barriers in the work place, or providing specialized 
devices—are required only so long as they do not impose 
an undue economic hardship on the employer. The 
important principle of reasonable accommodation was 
initially outlined in Section 504 regulations.° 

A similar pattern holds for public transportation, for 
which several ADA mandates parallel those specified in 
earlier federal laws and administrative regulations de- 
signed by Department of Transportation (DOT). For 
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example, ADA requires that vehicles used for public 
transit (including buses and fixed-route systems) be 
“readily accessible to and useable by individuals with 
disabilities.” The law also stipulates that most public 
transit systems provide demand-responsive “paratransit 
services” that are sufficient to provide disabled individuals 
with a level of service comparable to that available to 
nondisabled individuals. These approaches to public 
transit were designed, for the most part, as DOT officials 
crafted regulations to implement Section 504 and portions 
of the Surface Transportation Assistance Act of 1982.’ 

The important point to recognize in terms of these 
and several other ADA mandates is that those who 
wrote the 1990 law did not start from scratch. They 
carefully examined disability rights mandates and 
incorporated many of them into the new law. This was a 
wise and effective approach. First, substantial time and 
energy had been devoted to creating the earlier 
mandates. Second, the mandates emerged from 
struggles in which disabled persons pressed diligently 
for expansive protections and regulated parties fought 
to temper mandates, expand compliance deadlines, and 
minimize implementation costs. After several years of 
dispute and debate, both sides came to accept the 
mandates that emerged as a compromise. To start anew 
might open the door for renewal of those debates. 

Third, many of the earlier disability rights mandates— 
most notably reasonable accommodation in employ- 
ment—represented a creative balancing of the interests of 
individuals with disabilities and the various persons and 
organizations regulated by the act. The balancing is 
evident in provisions which first stipulate a strong mandate 
(e.g., required accommodation in employment, ready 
accessibility in public transit, paratransit services) and then 
specify conditions which temper compliance with the mandate 
(e.g., undue economic hardship). Such balancing enhanced a 
sense of workable compromise in the regulations and 
reduced perceptions of regulatory intransigence. 


Expanding Disability Rights Mandates 


Other ADA mandates substantially expand the reach 
of federally protected disability rights. The law extends 
regulatory mandates into the private sector, stipulates 
rights and protections related to communications, and 
includes the Congress in its coverage. 


Private Sector Included in Mandates 


Employment Protections. The fundamental weakness 
of earlier federal disability rights protections was that most 
nondiscrimination provisions applied only to recipients of 
federal financial assistance, federal government agencies, 
and federal contractors. ADA largely remedied this situation 
and substantially expanded disability rights mandates. 

Title I prohibits employers from discriminating 
against a “qualified individual with a disability” with 
regard to job application procedures, the hiring or 
advancement of employees, job training or compensation. 
A “qualified person with a disability” means any disabled 
person who, with or without reasonable accommodation, 
can perform the essential functions of employment. ADA 


expands protections into the private sector by defining an 
employer as a person or entity engaged in industry affecting 
commerce who has 15 or more employees (although for the 
first two years after effective date of the act, only employers 
with 25 or more employees are covered). 

ADA moved the federal government in the direction 
taken earlier by most state governments: mandating 
protections for people with disabilities in both the private 
and public spheres. As of the late 1980s, 46 states had laws 
providing employment protections to persons with disabi- 
lities in at least some private sector operations.® 


Access to Public Accommodations. Title III of ADA 
creates a new federal mandate regarding access to a 
wide range of public services, facilities, and accommo- 
dations. The law states that, “No individual shall be dis- 
criminated against on the basis of disability in the full 
and equal enjoyment of the goods, services, facilities, 
privileges, advantages, or accommodations of any place 
of accommodation by any person who owns, leases, or 
operates a place of public accommodation.” The defini- 
tion of “public accommodation” is conceptualized 
broadly in the law and encompasses most private sector 
establishments, including hotels and motels, banks, 
business locations, restaurants, bars, theaters, concert 
halls, service facilities (laundromats, banks, travel 
agencies, health care providers), parks, places of educa- 
tion, and recreational centers. 

Operators of public accommodations are (1) prohib- 
ited from denying access or participation to disabled 
persons, (2) required to made reasonable modifications in 
policies, practices, and procedures to afford goods 
services, privileges, and opportunities to persons with 
disabilities, and (3) mandated to make “readily achiev- 
able” modifications (i.e., “easily accomplished and able to 
be carried out without much difficulty or expense”) to 
architectural and communications barriers that impede 
the access of disabled individuals. ADA exempts from the 
public accommodations mandates private organizations 
and clubs exempted under Title II of the Civil Rights Act of 
1964 and religious organizations. 

The public accommodations title strengthens the 
federal accessibility mandate substantially, so that it 
parallels the strongest mandates in state laws. As of the 
late 1980s, 32 states had laws requiring barrier removal or 
accessibility modifications in at least some privately owned 
and operated buildings.’ Prior to ADA, federal architec- 
tural accessibility mandates applied only to buildings 
owned or funded by the federal government, and program 
accessibility (specified as part of the administrative 
regulations for Section 504) pertained to federal agencies 
and recipients of federal funds. 


Telecommunications Mandate 


The law amends the Communications Act of 1934 to 
require common carriers of telephone services to provide, 
no later than three years after date of ADA enactment, 
telephone relay services usable by persons with hearing or 
speech impairments. This would include TDD (Telecom- 
munications Device for the Deaf) and other related 
devices. This new mandate expands disability rights into 
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an area that many advocates claimed was ignored in 
earlier public policies. 


ADA and the Congress 


In its report on disability rights mandates, ACIR 
noted that, “Congress itself has been exempt from both 
the employment and architectural barrier requirements 
that it places on federal agencies and on state and local 
governments. Some observers see this exemption as a 
double standard that promotes cynicism about the 
mandates in many of the agencies charged with 
compliance responsibilities.”*° The Commission recom- 
mended that “the Congress serve as a model of 
leadership by applying to itself logically applicable 
mandates similar to those placed on federal and state 
agencies.”"! 

In ADA, the Congress removed this double standard, 
although not without substantial debate during the 
House-Senate conference on the bill.’ The Senate 
version contained the following language: “Notwithstand- 
ing any other provisions of this act or law, the provisions of 
this act shall apply in their entirety to the Senate, House, 
and all the instrumentalities of Congress, or either House 
thereof.” This sweeping provision raised constitutional 
questions, including the separation of powers. The 
approach taken in the House of Representatives version 
was to apply the rights and protections of ADA to the 
Congress but to empower the chief officials of each 
instrumentality of Congress to establish remedies and 
procedures for these rights. 

The final House-Senate conference version, included 
commitments to and procedures concerning nondis- 
crimination. Senate coverage references Rule XLII, 
which states the no member, officer, or employee of the 
Senate shall discriminate in employment on the basis of 
several criteria, including “state of physical handicap.” 
The House coverage references preexisting House Reso- 
lutions that outline mandates for nondiscrimination in 
employment. For matters other than employment, both 
Houses charge the Architect of the Capitol to establish 
remedies and procedures for complying with other 
mandates specified in the ADA. A private right of action 
to bring a lawsuit was ultimately dropped during confer- 
ence committee deliberations. 


Enforcement 


As with the case of most civil rights policies, the power 
of ADA mandates is strengthened by provisions for strong 
enforcement mechanisms. ADA references provisions of the 
Civil Rights Act of 1964 as relevant to enforcement. For 
example, ADA extends to disability the remedies and 
procedures set forth regarding nondiscrimination in employ- 
ment in the Civil Rights Act including injunctive relief and 
back pay. Similarly, sections of the Civil Rights Act are 
referenced as relevant for enforcement of mandates 
concerning public accommodations and public services. 

These enforcement “teeth” give individuals with 
disabilities greater avenues to pursue possible claims of 
discrimination. More detailed administrative enforce- 
ment mechanisms are possible, as is a private right of 


action to bring lawsuits against discriminating parties, 
public and private. 


State and Local Government Coverage 


Federal disability rights mandates are nothing new to 
state and local governments. As recipients of federal 
financial assistance, these units have been covered by such 
laws as Section 504 for some time. (These mandates are 
not removed or preempted. Except as otherwise noted, 
nothing in the act shall be construed to apply a lesser 
standard than applied under Title V of the Rehabilitation 
Act of 1973 or the administrative regulations issued 
pursuant to the act). 

Employment-related mandates for state and local 
governments will change little because the ADA reason- 
able accommodation provision closely mirrors earlier 
regulations. The public transit mandates also parallel 
earlier 504 mandates, although these were frequently 
challenged and occasionally modified in the process of 
DOT rulemaking. An interesting feature of ADA, 
included in its “miscellaneous provisions,” is the stipula- 
tion that no state will be immune under the eleventh 
amendment from any action of federal or state court for 
violation of the act. In any action against a state for 
violation of the law, the remedies available are specified as 
the same as those for a violation by any public or private 
entity other than the state. 

Title II stipulates that no qualified individual with a 
disability shall for reason of such disability be excluded 
from participation in or denied the benefits of services, 
programs, and activities of public entities, including those 
provided by state and local governments. While several 
federal, state, and local laws and policies previously 
prohibited such discrimination, this component of ADA 
symbolically emphasizes the mandate that public entities 
do not discriminate in their operations and service 
programs on the basis of physical or mental disability. 


Challenges for Implementation 


Effective dates for compliance with ADA regulato- 
ry mandates passed recently. It is too soon to measure 
regulatory compliance or assess the impact of mandates 
on public and private entities, enforcement agencies, or 
individuals with disabilities. It is clear, however, that 
implementation of ADA will remain a challenge for 
sometime. 

One challenge will result from the decision to 
retain some ambiguity concerning mandate com- 
pliance. Recognizing the diversity of disabling condi- 
tions and the disparate public and private contexts in 
which discrimination can take place, those charged with 
drafting disability rights policies have long contended 
that rigid specification of regulations would be impracti- 
cal and ineffective. Policymakers recognized the advan- 
tage of providing regulatory flexibility so that 
individualized accommodations could be crafted to 
meet specific problems, needs, and contexts. 

Some see this not as an advantage but as an impediment 
to enforcement. Some analysts contend that this ambiguity 
may confuse public and private sector entities as they seek to 
understand and implement the regulatory mandates. It also 
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has been argued that ambiguity about definitions of disability 
and the extent of accommodations mandated by the law will 
substantially increase the costs of implementation.’ The 
challenge for those responsible for implementing ADA, 
therefore, is to determine if the latitude given for policy 
implementation will be used to create effective accommoda- 
tions or instead will create confusion, conflict, and 
implementation delays. 

A second challenge will be to resolve conflicts over 
meaning and implementation through compromise and 
collaboration rather than resorting to adversarial rela- 
tions and judicial remedies. The writers of ADA foresaw 
this challenge when they included the provision that, 
where appropriate and to the extent authorized by law, use 
alternative means of dispute resolution is encouraged. 

A third challenge will be for those charged with 
enforcement to inform all the parties affected by the law 
of their responsibilities in what has been termed the “last 
civil rights movement.”'* The reach of the law is very wide 
and for the first time includes a host of private sector 
parties under the rubric of federal disability rights 
mandates. Even after compliance deadlines have passed, 
it is clear that many parties, particularly private sector 
establishments, have yet to understand and comply with 
mandates relevant to employment and public accommo- 
dations. More effective communications need to highlight 
mandates, suggest workable strategies for compliance, 
and describe the economic and social advantages of 
increasing the opportunities of individuals with disabili- 
ties. As Justin Dart, chairman of the President’s Commit- 
tee on Employment of People with Disabilities, has 
argued, “The ADA is only the beginning. It is not a 
solution. Rather, it is an essential foundation on which 
solutions will be constructed.”'’ Effective communica- 
tions concerning ADA can be expected to enhance 
understanding the law’s mandates and effective strategies 
to guide the construction of workable accommodations. 


Stephen L. Percy is Associate Professor of Political 
Science and Interim Director of the Urban Research 
Center at the University of Wisconsin-Milwaukee. He 
was the principal author of ACIR’s 1989 Disability 
Rights Mandates report. 
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Metropolitan Organization: 
The Allegheny Case 


This information report continues ACIR’s 
effort to learn how complex metropolitan areas 
function. 

Allegheny County, the central county of the 
Pittsburgh metropolitan area, is by convention- 
al measures the premier fragmented county 
among those nationwide with populations of 
more than one million—and by traditional 
accounts should exhibit all the “pathologies” of 
jurisdictional fragmentation. 

But it doesn’t. 

Allegheny County has a complex organiza- 
tion for delivering police and fire protection, 
street services, and education—the services that 
are the focus of this report. The study also 
describes patterns of growth, political economy 
and geography, intergovernmental cooperation, 
and the functional dimensions of metropolitan 
organization. 
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State-Local 
Relations: 

A Need for 
Reinvention? 


Beverly A. Cigler 


S tate and local government revitalization is 
a major topic of discussion, debate, and action 
in the 1990s. Most of what is being said and de- 
vised is framed around the idea of “reinventing” 
state and local governments.'! This process 
tends to occur for each government, with rela- 
tively little explicit consideration of “reinvent- 
ing state-local relations.” In a recent review of 
state reorganization, productivity, and manage- 
ment initiatives, for example, it was found that 
state-local issues were usually not integrated 
into the overall framework for discussion and 
action, but were dealt with in a relatively frag- 
mented, unsystematic fashion.? Local officials 
continue to perceive that states treat their local 
governments less as “intergovernmental part- 
ners” and more as “special interest groups.”* 


The following overview of state-local relations issues that are 
undergoing change in the early 1990s highlights several 
emerging relationships that generally receive less scrutiny 
than do money and mandate issues. The author draws from 
several sources: interviews with the executive directors of 
state associations of counties and state advisory commissions 
on intergovernmental relations, and with officials in state de- 
partments of commerce, economic development, and com- 
munity affairs; and supplementary printed materials 
provided by those interviewed.‘ Interviews were conducted 
by telephone between April 1990 and September 1992. 


Categories of State-Local Interaction 

State interactions with local governments fall into four 
broad areas: mandates (e.g., regulations or court orders); 
inducements (e.g., provision of incentives); capacity building 
(e.g., provision of technical assistance); and system changing 
(e.g., assumption of functional responsibilities, elimination 
of local governmental units).° Within each category, the 
states pursue activities targeted to change the behavior and 
actions of local governments. Each change sought generally 
requires some combination of approaches. 


Mandates 


State mandates command local action. Unfunded 
legislative mandates are perhaps the greatest single 
source of friction between the states and local govern- 
ments. Recent new mandates are heavily on the environ- 
ment, health policy, and employee pensions. Similarly, 
court decisions, such as those related to school finance 
systems or the constitutionality of certain taxes, are 
important to state-local relations. 

Finding the funds to pay for mandates is related to the 
larger “sorting out” questions about state-local relations. 
Which government should do what—and which should pay? 
Few states, with the exception of New Jersey which assumed 
the major poverty-related program costs of local govern- 
ments, have made major changes on these questions in the 
last few years. These more global issues fall into the 
system-changing category, discussed below. The rise of 
judicial federalism has changed the system of state-local 
relations in that the courts as well as the legislatures and the 
executive branch are now key shapers of local actions. 


Inducements 


Local concern with mandates is fueled partly by the 
perception that they are examples of excessive state 
intervention into local affairs. A key issue since the 
mid-1970s lies in the cumulative financial burden that 
state mandates impose on city and county governments. In 
recent years, state policy remedies have included a 
number of inducements to comply with state mandates. 

A bundle of state legislative options—program 
monitoring, fiscal notes, sunset and sunrise programs— 
involve increasing levels of legislative scrutiny aimed at 
reducing the negative financial effects of mandates for 
localities. These procedural solutions rely on improving 
legislative decisionmaking. Successes continue to be 
mixed; the one clear trend is that more states are studying 
the mandate question.® 

Still another option for dealing with mandates is 
reimbursement, that is, the legislature provides funds or 
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funding sources to pay for the cost of new mandates. A 
trend in recent years has been state enactment of laws that 
provide local governments with some means for recover- 
ing mandate costs, either through appropriations, taxes, or 
fees. Reimbursement and recovery schemes vary in 
design, and it is unclear whether state-local relations is 
moving toward significant alteration. Reimbursement 
mechanisms are, in effect, an inducement for local 
officials to achieve compliance with mandates that they 
might agree to in terms of “good intentions” but still 
consider as an infringement of home rule. 

Another type of state inducement is gaining in use: the 
awarding of greater points in a grant competition to 
governments that agree to some “desired” behavior (e.g., 
intergovernmental cooperation). For example, there might 
be a greater likelihood of receiving a grant for recycling if 
several communities cooperate in the grant proposal than if 
each applies alone. Pennsylvania combines this inducement 
with its technical assistance programs for local governments. 
Several communities can receive an intergovernmental 
grant that provides for a circuit-riding manager or financial 
officer. This not only induces intergovernmental coopera- 
tion, it also builds the overall capacity of the cooperating 
units for more effective and efficient governance. 

A number of innovations in financing may also be 
categorized as inducements for local action. Examples 
include targeted revolving funds and bond banks to 
finance infrastructure—construction, capital improve- 
ments, and emergency needs. For example, issuing bonds 
to a pool of local governments can erase differences 
among local government credit ratings. 

A final inducement relies on the need for negotiation 
and mediation among diverse groups and governments 
within metropolitan areas. This strategy generally must be 
tied to some technical assistance to conflicting groups 
(i.e., some capacity-building activity). The acceleration in 
the use of mediation techniques is especially important 
because it may reduce the demand for the governmental 
restructuring options categorized below as system chang- 
ing. If successful, the negotiation/mediation strategies 
induced by the states to facilitate local dispute resolution 
would, themselves, be system changing because calls for 
massive restructuring would likely decrease. 


Capacity Building 


Capacity building involves a range of state activities 
geared toward increasing local governments’ managerial 
and fiscal abilities, as well as their political will to make 
difficult governance decisions. Providing revenue flexibil- 
ity to local governments, for example, is a way to induce 
compliance with mandates and, more broadly, to build the 
overall fiscal capacity needed for governance. Various local 
government training workshops and technical assistance 
provision also build overall managerial capacity. 


Revenue Flexibility. A local government’s fiscal flexi- 
bility depends on the appropriateness, variety, and pro- 
ductivity of its revenue sources. Flexibility results from 
having authority over sources of significant revenue po- 
tential that can be varied over the years in response to chang- 
ing demands for services and new circumstances. Flexibility 


is diminished when local governments must rely on the ex- 
tensive use of earmarked sources—whether taxes, charges, 
or special assessments—and tightly drawn tax bases. 

States have three broad options for increasing the 
revenue flexibility of cities and counties: changing the level 
or pattern of intergovernmental assistance; altering local tax 
options; and/or encouraging or mandating a fundamental 
restructuring of the system of local governance. Trends in 
the first two categories are outlined here because they fall 
within the capacity-building category of state activities. The 
third option is discussed under system changing. 

In the 1980s, cities and counties became more reliant 
on state intergovernmental assistance, primarily derived 
from state shared-revenue programs. In the 1990s, 
however, many state revenue structures are themselves 
weak. In the short run, this is a result of the recession, but 
primarily it is the effect of increases in Medicaid, 
corrections spending, and rising school enrollments. 

It is unlikely that hard-pressed states will devote 
significantly greater resources to cities and counties.’ 
States are reexamining their patterns of aid and making 
attempts to provide more targeted assistance. This involves 
changing distribution formulas and/or the conditions of 
assistance, as well as enhanced monitoring of state aid. As 
mentioned earlier, should sorting-out issues be seriously 
addressed, it would be expected that states would assume 
greater responsibility for poverty-related programs. 

Increased local taxing authority through statutory 
constitutional provision offers the prospect for achieving 
local revenue flexibility. A key trend is the enactment of 
local option sales taxes, especially for counties. However, 
these taxes are generally earmarked for specific purposes 
and require voter approval, limiting the goal of flexibility. 

The trend toward local option taxes and other 
revenue diversifications is not likely to reinvent state-local 
relations. Most states continue to specify which jurisdic- 
tions can levy a tax, what the taxes can be used for, and how 
the levies must occur. Although some states that have 
increased local governments’ responsibilities via new 
mandates have also passed new revenue diversification 
measures, this is not always the case. 

There are some compelling state interests in setting 
limiting conditions on local governments (e.g., concern for 
administrative feasibility, horizontal equity and protection of 
taxpayer interests. The states are working on many issues of 
local tax reform; however, local governments may be left to 
grapple with how any increased revenue flexibility will fare in 
a political climate that equates tax reform with tax raising. 
The issues of most concern are to state-local revenue system 
equity (including intergenerational equity), balance, diversi- 
ty, and adequacy of revenue flows from currently authorized 
sources. States and local governments would like to 
modernize and improve existing systems. In addition to the 
patterns associated with currently authorized revenue 
sources, other issues, such as the administration of the 
property tax (including exemptions and circuit breakers) and 
the specific needs of school districts and general local 
governments are on the state-local agenda. 

A general thrust for tax reform appears to be toward a 
broader base and lower, less intrusive rates. The major 
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battleground for broadening the sales tax base and the 
property tax base is the states.* County option sales taxes 
shift policy away from the property tax but do not shift 
responsibility for raising revenues away from local 
officials. However, if states assume increased responsibil- 
ity for particular programs from their counties (e.g., courts, 
indigent health care, and cash welfare assistance), revenue 
raising responsibilities will follow. Similarly, states and local 
governments will be anxious to follow Clinton administra- 
tion policies that will affect their deferred capital expendi- 
tures across all categories of public works and their 
underinvestments in the human infrastructure. 


Technical Assistance. Revenue flexibility may be 
achieved in many ways. Another significant trend in the 
state-local financial picture is the use of charges or fees. 
Without technical assistance, however, local governments 
may not utilize this or other options wisely. Small counties 
and cities, for example, often do not possess the managerial 
expertise to develop a sound user fee policy. Too often, these 
localities look to the county or city next door to decide what 
to charge, rather than performing a rate-setting analysis. Fis- 
cal retrenchment, as well as opportunities for creative fi- 
nancing and alternative service delivery, are processes for 
which small local governments, especially, need capac- 
ity-building assistance. Local officials need basic information 
on available options and “how to do it” strategies. 

The states began to respond in the 1980s with a 
combination of inducements and capacity building. States 
have broadened local investment possibilities (e.g, easing 
barriers to bond issuance), provided training and technical 
assistance in financial management and revenue adminis- 
tration across an array of good management practices, and 
sanctioned various forms of creative financing. Such 
assistance includes helping local officials appoint more 
capable governing board members to public authorities 
that provide sewer, housing, transportation, and other 
services requiring sound financial management practices. 

Perhaps the most widely applicable assistance to local 
officials are the many “schools” for newly elected officials 
provided by departments of community affairs or state 
universities. Some states combine this activity with a state 
mandate. The Georgia Municipal Association and the 
University of Georgia, for example, coordinate the extensive 
mandatory training required by state law for newly elected 
mayors, city council members, and county commissioners. 
Georgia’s program mandates a number of topics, such as 
government law and personal liability, financial manage- 
ment and budgeting, personnel administration, planning and 
zoning, and achieving excellence in local government. 
Elective topics include ethics, capital improvement pro- 
grams, public speaking, and economic development. 

Within the broad category of capacity-building strate- 
gies, local training seminars go well beyond the traditional 
command and control management skills. Leadership 
development is the goal, with instruction on “constitution- 
al literacy” and an array of political skills, including 
feasibility and implementation strategies. New officials 
are offered a balance of content and process skills because 
their roles require both generalist and specialist strengths. 


The range and number of local capacity-building 
activities engaged in by the states highlights the dilemma 
between concern with ensuring that localities have 
adequate discretionary authority and the ability to fully 
exercise that discretion. For example, most local govern- 
ments have not chosen home rule options when they are 
available, and it is unclear whether home rule govern- 
ments fully exercise the discretion allowed to them. 

Local governments differ greatly in terms of need and 
fiscal, institutional, and managerial capacity. More than 90 
percent of municipal and township governments serve 
populations of less than 10,000; more than 80 percent serve 
less than 5,000 people each. More than 75 percent of county 
governments serve less than 50,000. Nearly one-third of the 
U.S. population lives in rural areas, accounting for approxi- 
mately two-thirds of all government units. 

There is little information about whether inadequacies 
in local government performance are the result of a lack of 
structural authority, finances, or effort (i.e., political will or 
managerial ability). It appears that the states are attempting 
to build local capacity in all areas without first describing and 
measuring local government performance. As such, their 
task is to build the capacity of every local government for 
every responsibility, although the most attention is directed 
toward finance and land use. Only a few states—Florida and 
Virginia are examples—have seriously discussed the devel- 
opment of new classification systems for their local units, 
based on financial, managerial, and structural capacity 
related to size, density, and existing resources. 


System Changing 


It can be argued that the greatest likelihood for 
reinventing state-local relations lies in structuring local 
government. Doing so generally requires state action. 
Three approaches have received increased attention in 
recent years. 

First, the relationships between and among jurisdic- 
tions and their revenue bases within a region are being 
studied and sometimes altered. Annexation is one 
example, but the continued proliferation of special 
districts and public authorities is the most obvious 
example of this change. While the latter entities serve, in 
part, to propagate the earmarking of funds mentioned 
earlier, some arrangements provide for base pooling while 
also responding to interjurisdictional issues. 

Second, there is a renewed interest in tax-base 
sharing among those concerned with prospects for 
regional cooperation to counteract destructive interjuris- 
dictional competition. Several forms of tax-base sharing 
are being scrutinized in a number of states, although few 
are advocating the plan adopted for the Twin Cities 
metropolitan area in 1971. Ohio’s initiatives—which place 
the county in a pivotal role—are attracting particular 
interest.? The renewal of interest in this alternative 
appears to be related to seeking creative economic 
development approaches for meeting infrastructure, 
environment, and other service needs. 

Third, other types of system-changing approaches 
alter jurisdictional responsibilities in some way. There has 
been major interest and activity in many states to promote 
a transfer of powers among governments. Among the 
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most system changing of these activities are state growth 
policies that combine mandates, inducements, and capac- 
ity-building efforts to enhance the local planning process. 
The assumption of poverty-related responsibilities has 
already been discussed. In some urban areas, counties now 
have the same responsibilities usually associated with 
municipal government. City-county consolidations are 
still another option. 

Beginning in the 1970s, many states began to make it 
difficult for communities to use incorporation as a method 
for dealing with growth, providing urban services, or meeting 
citizen demands for self-determination. But, in the 1990s, 
there are still examples of incorporations used for narrow 
reasons, such as some recent Pennsylvania cases in which 
developers sought to create their own communities. 

Some forms of privatization fall within the sys- 
tem-changing category, as do intergovernmental agree- 
ments. These are the most frequently occurring and 
written about activities in the system-changing category, 
and are not discussed in any detail here. New York State 
stands out as having the most systematic and comprehen- 
sive study of options dealing broadly with these topics.'° 
Regional governments and councils of governments also 
are discussed widely and are not included here. 


Conclusion 


This article is not intended to advocate any of the 
approaches discussed, but to highlight the difficulties of 
“reinventing” government. The American system holds 
state and local governments responsible as centers of 
policy generation and service delivery, but few areas are 
the sole province of one type of government (e.g., 
municipality, county, special district). Ad hoc state 
government policies, fashioned without genuine under- 
standing of the fundamental distinctions among and 
between local (e.g., general vs. special district; city vs. county) 
governments will likely lead to piecemeal “solutions” to the 
problems of local governance. 

System-changing approaches without the benefit of a 
coherent state policy that helps guide the relationships 
between and among local governments will likely fail to 
“reinvent” either local government or state-local relations. 
Without a systematic attempt to develop a clear sense of 
roles played by the various local governments and the states, 
efforts to change financing schemes, government structure, 
or responsibilities will be fraught with problems. Similarly, 
good will developed across governments may be threatened. 
Care must be taken when designing policies and tools for 
state-local and local-local relations, based on full under- 
standing of the target groups, their interactions and 
performance, and the costs of change. 


Beverly A. Cigler is professor of Public Policy and 
Administration, Penn State Harrisburg. This article 
was made possible in part by a grant from the Center 
for Rural Pennsylvania, a Legislative Agency. 
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Resolving 
Interstate 
Water 
Conflicts: 
The Compact 
Approach 


William B. Lord 
and Douglas S. Kenney 


WV ver conflicts are difficult to resolve be- 
cause water does not hold still for labeling or 
fencing, and the amount of water varies greatly 
from place to place and from time to time in un- 
certain ways. Water conflicts are resolved in ac- 
cordance with the water laws of the 50 states, 
federal water development and protection laws 
and programs, and U.S. Supreme Court rulings. 


Riparian Doctrine, the basis for water laws in the eastern 
states, evolved from the English Common Law. As such, it 
is suited for an environment where the peculiar problems 
arising from the fugitive and variable characteristics of the 
water resource are not critical (flooding excepted), and 
where water scarcity has not become a major source of 
conflict. Water rights are not well defined and water trans- 
fers are not easy. Prevailing notions of equity are that ri- 
parians should share the burden of adversity equally. 

The western states’ Doctrine of Prior Appropriation 
was adapted in the last century from the first-come- 
first-served rules of the Gold Rush mining camps. It dealt 
well with the water problems in an arid environment. This 
doctrine was consistent with the social equity norms of the 
gold seekers, but not with the norms now widely shared 
throughout society. 

The equity problems of the first-come-first-served 
doctrine have been avoided in the western United States 
largely by federal augmentation of water supplies. The 
efficiency of this approach has been criticized by econo- 
mists, and it has become increasingly less available for 
technical, environmental, and economic reasons. Thus, as 
water has become more scarce, the means of resolving 
water conflicts have shrunk. 

Frequent conflicts between states since the earliest 
days of the republic have given rise to court cases, 
legislation, and interstate compacts. 

Conflicts over the use of interstate waters have 
spawned a variety of interstate compacts. To illustrate the 
differences, we examine the Delaware River Compact in 
the east and the Colorado River Compact in the west. 
Both compacts evolved during the same era and both 
allocate water among the states of the river basin. Beyond 
this there are few similarities. 


The Delaware River Compact 


Interstate conflict over water in the Delaware River 
dates back at least to the early years of this century. New 
York City sought to divert Delaware River water out of the 
basin to meet its growing needs. The downstream states, 
particularly New Jersey and Pennsylvania, objected 
because they feared that their own water supplies might be 
reduced. Withdrawals by New York could harm the 
downstream states at no cost to itself, but withdrawals by 
the downstream states would not affect New York. It was 
not a fair fight. 

There were two attempts in the 1920s to resolve the 
conflict by negotiating an interstate compact. Only 
concessions by New York could ease the predicament of 
the downstream states, but New York had nothing to gain 





EDITOR’S NOTE: As a result of intensive study of water 
resources issues over the past two years, the Commission has 
identified governance issues as the most critical part of solving 
the nation’s water problems. In doing so, it has highlighted the 
need for thinking creatively and acting boldly to, among other 
things, coordinate the water resources in interstate basins. In 
Coordinating Water Resources in the Federal System The 
Groundwater-Surface Water Connection, the Commission 
recommends creation of “interstate regional mechanisms, 
including joint federal-interstate compacts. . . .” This concept 


was reinforced in follow-up work by the Commission’s Senior 
Advisory Group on Federal-State-Local Cooperation in 
Water Governance. The above article describes how such 
coordination has been approached in two distinct basins —the 
Delaware River Basin in the east, and the Colorado River Basin 
in the west. The views expressed are those of the authors, and do 
not necessarily represent the views of the Commission. This 
article is adapted from a chapter in the forthcoming book 
Resolution of Water Quantity/Quality Conflicts, edited by Ariel 
Dinar and Edna Loehman. 
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by offering concessions. The bargaining process could not 
succeed. New York City broke off negotiations and 
announced plans to divert water unilaterally. 

New Jersey promptly brought suit. In effect, the basin 
states turned to the judiciary to remedy their perceived 
problem. This elevated the issue to a higher institutional 
level where New York would no longer have veto power. 
However, this change of venue deprived not only New York 
but all of the basin states of decisionmaking power by placing 
that power in the hands of the U.S. Supreme Court. 

In 1931, the court decided the case by substituting a 
new doctrine of equitable apportionment for the common 
law riparian doctrine. The court confirmed New York’s 
right to divert water out of the Delaware basin to meet its 
needs, but established a maximum diversion rate and 
required reservoir releases sufficient to maintain a 
specified minimum flow to the downstream states. The 
allocation and release formula proved to be technically 
inadequate, causing the basin states to question their 
strategy of entrusting their fates to the courts. 

By 1940, the basin states returned to the bargaining 
table, using the well-defined rights set down by the 1931 
ruling. They found again that, as long as the bargaining 
was limited by one state’s gain being another state’s loss, 
the interstate relationship was essentially adversarial. 
Continued costly, yet inconclusive, negotiations seemed 
inevitable. Acommon interest had to be found in which all 
could come out ahead. 

Through the Interstate Commission on the Delaware 
River Basin, and spurred by a severe drought in 1949, the 
basin states tried again to negotiate a compact. Still 
lacking adequate hydrological information and means to 
expand the supply, this attempt failed in 1951. New York 
returned to the Supreme Court, which, in 1954, granted 
the requested increase in its basic water allotment and 
again attempted to solve the information problem with a 
new release rule, the so-called Montague formula. 

This event created a fear among the downstream 
states, particularly Pennsylvania, that any court allocation 
was a temporary one, which New York might be able to 
alter in its favor. New York, too, could no longer count on 
its rights granted by the court. This fear further reinforced 
basin-wide dissatisfaction with the strategy of relying on 
the court. 

The Montague formula failed to satisfy the basin 
states, just as its predecessor had, because it failed to 
exploit the full flexibility inherent in the hydrologic 
system. There was a better way to manage the limited flow 
of the river, under drought conditions, but neither the 
court nor the basin states had found it. Better technical 
analysis was needed. In 1961, the basin states and the cities of 
New York and Philadelphia proposed to the Congress the 
creation of the Delaware River Basin Commission (DRBC). 

A comprehensive planning study by the U.S. Army 
Corps of Engineers in the late 1950s had demonstrated the 
value of technical expertise in analyzing the hydrology of 
the river basin, and a concurrent Syracuse University 
study proposed the institutional changes needed to 
supplant the Supreme Court’s decree with agreements 
among the basin states. These foundations brought 


agreement quickly. The DRBC was authorized in the 1961 
Delaware River Basin Compact and soon was providing 
the necessary technical expertise. 

The Delaware Compact accepted the equity rule 
devised by the Supreme Court, and fixed the court’s 1954 
apportionment of the river’s waters in normal times. It 
also recognized the inadequacy of the Montague release 
formula for coping with drought. In its place, the compact 
incorporated emergency powers provisions which opened 
the door to a negotiated settlement in a drought situation, 
using the Montague formula to force a bargain. The compact 
also renounced the rights of all parties to return to the 
Supreme Court for a reconsideration of the 1954 allocation. 

The emergency powers provisions of the 1961 
compact opened a way for the contending parties to 
escape the Montague formula, but they did not replace it 
right away. The drought that began in the early 1960s 
became so severe by 1965 that New York City acted 
unilaterally, in defiance of the 1954 court decree. It also 
tested the emergency powers provisions of the compact. 

The DRBC adopted release rules that were a 
real-time response to conditions and extended its regula- 
tory scope to include not just releases from New York’s 
reservoirs but also the operating rules of a number of 
public and privately-owned water control facilities in the 
upper basin plus demand management policies in New 
York City. These actions, plus cessation of the drought the 
following year, ended the shortage. Still, the poorly defined 
character of the emergency powers rules, the inability to act 
before the onset of an emergency, the breakdown of 
court-sanctioned water allocations, and the incompletely 
solved information problem, remained troublesome. 

Within a decade, DRBC faced another crisis when its 
long-term solution to the drought problem, the massive 
Tocks Island dam project, did not survive economic and 
environmental scrutiny. The commission reopened funda- 
mental issues of regional water management and began to 
develop a new plan with updated augmentation and 
regulatory provisions. 

The DRBC took immediate action to initiate a 
detailed long-term study to provide the hydrologic data 
base that might solve the information problem. The 
commitment problem, however, was more difficult be- 
cause the commission did not include New York City, the 
major player that had to be committed to the water 
allocation rules. Consequently, an ad hoc group composed 
of the signatories to the 1954 Consent Decree (the basin 
states and New York City) was convened in 1978 to 
develop a “good faith agreement.” 

The inclusion of New York City in the good faith 
agreement team finally appears to have solved the 
commitment problem. The preliminary results of the 
hydrologic study, which became available during the good 
faith negotiations just as another drought struck in the 
early 1980s, enabled DRBC to fashion the best strategy yet 
devised, and led to adoption by DRBC of the Good Faith 
Agreement in 1983. That agreement, which includes both 
augmentation and comprehensive regulatory elements, plus 
the flexibility to adapt in an ad hoc manner to extreme 
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events, has produced a note of optimism after nearly a 
century of regional discord, contention, and failed policies. 


The Colorado River Basin 


The Colorado River drains parts of Arizona, Califor- 
nia, Colorado, Mexico, Nevada, New Mexico, Utah, and 
Wyoming. The basic apportionment of the river among 
the seven basin states occurred in the 1920s. The states of 
the upper basin, especially Colorado, pushed for this 
agreement because they feared that the rapidly develop- 
ing lower basin might use all of the water before the upper 
basin states began to grow. The “first in time, first in right” 
principle of the West’s prior appropriation doctrine provided 
little protection for late-developing states. The states of the 
lower basin, especially California, were receptive to nego- 
tiating an apportionment because this would clear the way 
for federally funded river development. The Congress 
approved the start of negotiations in 1921. 

As in the Delaware basin, the states in the Colorado 
River basin initially attempted to apportion the river 
through bargaining, using the interstate compact process 
requiring unanimity. And, as in the Delaware, this process 
failed. The seven basin states were able to negotiate a 
compact in 1922 that was thought to divide the river’s flow 
equally between the upper and lower basins, but the 
Arizona legislature refused to ratify the Colorado River 
Compact, fearing that it did not provide the state with a 
fair share. Instead of returning to the bargaining table, the 
other states decided to take the conflict to the Congress. 
Congress passed a provision in the 1928 Boulder Canyon 
Project Act that allowed the compact to take effect with 
approval from six of the seven states. This act also 
authorized the construction of the Boulder (Hoover) dam 
and the “All-American” canal, which delivers water to 
irrigators in California’s Imperial Valley. 

Almost immediately, Arizona sued California for 
using Arizona’s water. The court initially rejected Arizo- 
na’s Claims, and the other states proceeded with river 
development while a frustrated Arizona watched from the 
sidelines. This litigation continued until 1963, when the 
Supreme Court finally ruled that the lower basin 
apportionment proposed in the 1928 law was binding. 

The 1940s brought many changes to the Colorado 
River basin. In 1944, Arizona ratified the Compact, 
conceding failure in trying to fight the 1922 apportionment 
of the river. Also in 1944, the United States resolved a 
long-standing dispute with Mexico by signing a treaty 
entitling Mexico to 1.5 MAF*/year of the river’s flow. 

In the upper basin, which was attempting to secure a 
larger percentage of the reclamation budget for river 
development, an additional compact was negotiated in 
1948 by Colorado, New Mexico, Utah, and Wyoming. This 
new agreement created an upper basin compact commis- 
sion and opened the way for the Colorado River Storage 
Project Act of 1956, which authorized several develop- 
ments, including the Glen Canyon dam, the upper basin 





*MAF—Million acre-feet. 


equivalent to the massive Hoover dam. As it had in the 
1920s, the federal government refused to proceed with de- 
velopment projects until the interstate water apportion- 
ment issue was resolved. 

The Supreme Court’s 1963 decision in Arizona v. 
California completed the full apportionment of the waters 
of the Colorado River among the United States and 
Mexico, the upper and lower basin, and within the states of 
each basin. These apportionments had been made 
possible by federal dams that substantially augmented the 
supply of water. 

By the 1960s, another effort was well under way to 
attract additional reclamation funds. In this case, Arizona 
was seeking congressional authorization and funding for 
the Central Arizona Project (CAP), which would deliver 
approximately 1.5 MAF/year of Colorado River water to 
cities and farms in central Arizona. The CAP was 
authorized in the 1968 Colorado River Basin Project Act. 
Congressional approval was withheld until Arizona 
agreed that the CAP’s water right would be junior to 
California’s full 4.4 MAF entitlement. This agreement 
provided California with some much-needed drought 
protection, while the upper basin states received authori- 
zation for several local projects, and environmental 
interests were assured that the Federal Bureau of 
Reclamation would not build dams in the Grand Canyon. 

These and the other agreements constituting the 
“Law of the River” for Colorado were fashioned using 
interstate negotiations, with decisions legitimized and 
funded by the federal government. This technique has 
collapsed in recent decades as the era of dam building has 
waned due to financial stringency, environmental pro- 
tesis, and lack of additional good dam sites. Without the 
federal government to broker and finance interstate 
agreements, the region has lost a highly effective (if costly) 
mechanism for conflict resolution. 

Water demands continue to increase in the Colorado 
River basin, and the potential for shortages continues to 
rise. Averting future shortages by increased river develop- 
ment is no longer a viable option in the basin because the 
river is overallocated and highly developed. A new era has 
begun in which wise and creative interstate water 
management must replace the building of new dams. 
Whether the institutions forged in the basin over the past 
seven decades are up to the task remains to be seen. 

The new mechanism being advocated to address the 
water supply problems of the basin is interstate water 
marketing. This mechanism is not addressed in the 
compact or elsewhere in the Law of the River, and it is 
consistently hampered by the upper basin states’ fear that 
if they agree to lease water to a downstream state, they are 
acknowledging that they do not need all the water to which 
they have rights. Under western water law, parties that do 
not exercise their water rights lose them. It is doubtful that 
the Supreme Court would apply this principle to the 
interstate compact, but the Congress might be persuaded 
to increase the apportionment of water-short and popula- 
tion-rich California. The threat of judicial and/or congres- 
sional manipulation of the allocation rules is real enough 
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to discourage many upper basin interests from considering 
otherwise viable interstate water marketing proposals. 


Conclusions 


Although neither the Delaware River Compact nor 
the Colorado River Compact and associated institutions 
may be said to have satisfactorily resolved all of the 
resource allocation problems with which it has had to 
contend, the institutions developed in the Delaware Basin 
have done better than those of the Colorado Basin. 


Equity Problems 


The states of both basins faced equity problems from 
the very beginning. In the Delaware basin, New York’s ap- 
parent position that need makes right could not be recon- 
ciled with the downstream states’ position that shortages 
and sacrifices should be proportional. The states were un- 
able to resolve this problem by acting together because of 
the need for unanimity. This equity problem could be re- 
solved only by taking the issue to the U.S. Supreme Court. 
The court’s assertion of the Doctrine of Equitable Appor- 
tionment was handed down and the states could not con- 
test it. This solved the equity problem. 

A similar disagreement occurred in the Colorado 
basin, with the lower basin states holding for the priority 
principle and the upper basin states, which stood to lose 
from its strict application, protesting. But the Supreme 
Court was not called to rule on the issue in the Colorado, 
leaving the basin states to chart their own course. The 
1922 compact is a compromise between priority and 
equitable apportionment. The lower basin’s allocation has 
priority over the upper basin, but each gets equal shares of 
the river’s flow in normal years. The upper basin compact 
of 1948 calls for proportional sharing in dry years within 
that basin. Plans to facilitate additional upper basin 
withdrawals through distributive policies have not 
succeeded, and upper basin withdrawals remain only 
about half those of the lower basin. The resulting 
allocation is inefficient and inflexible, and it leaves the 
equity problem unresolved. 

Why was the equity problem resolved in the Delaware 
basin while it remains unresolved in the Colorado basin? It 
may be due at least partially to the inconsistency of the 
underlying aggregation rule with the ethical norms of 
American society. The proportional sharing notion is 
broadly consistent with prevailing norms, and the adop- 
tion of this aggregation rule by the Supreme Court in 
enunciating the Doctrine of Equitable Apportionment 
affirmed and was in accord with those basic social values. 
Priority, on the other hand, apportions sacrifice unequal- 
ly. The western Doctrine of Prior Appropriation, while it 
has provided secure water rights in an uncertain environ- 
ment, is not in accord with prevailing ethical norms. Thus, 
any water allocation based on this doctrine will suffer from 
underlying instability. 


Commitment Problems 


Both basins faced commitment problems early on. In 
the Delaware, it was New York State, and particularly 
New York City, that had to be effectively committed to 


limiting its withdrawals in time of drought. This commitment 
appears to have been achieved by admitting New York City 
to the bargaining process and giving it a greater expectation 
of meeting future needs than through reliance on rulings by 
the Supreme Court. The basin states, through the Delaware 
River Basin Commission, were able to solve the difficult 
information problem. With this solution in prospect, New 
York made the necessary commitment to determine its 
withdrawals cooperatively with the other basin states and to 
forswear return to the court. 

The Colorado basin states also have faced commit- 
ment problems. The earliest and most obvious, the 
perceived need on the part of the four upper basin states 
to limit lower basin rights, was resolved by the 1922 
Colorado River Compact and the 1928 Boulder Canyon 
Project Act. California’s commitment to limiting its rights 
was achieved through a distributive political action which 
gave the state the Hoover Dam and other facilities it 
required to regulate the flows of the lower river and to 
realize its diversion plans. 

The unwillingness of Arizona to ratify the 1922 
compact, another commitment problem, was resolved in 
1944. Arizona’s capitulation was due to its perception that 
it was locked out of the distributive water supply 
augmentation game if it remained obdurate. 

A less obvious but even more fundamental commit- 
ment problem is unsolved. The upper basin states remain 
apprehensive that California and its lower basin neighbors 
are not irrevocably committed to the 1922 compact 
apportionment, and that they may successfully petition 
either the Congress or the Supreme Court to recognize 
and legitimize lower basin withdrawals in excess of their 
7.5 MAF entitlement. The upper basin states believe they 
are vulnerable to such a prospective change so long as they 
are not capable of diverting and putting to beneficial use 
all of the river water in excess of the compact and treaty 
entitlements of the lower basin states and Mexico. They 
believed that the build-out of the upper basin projects 
authorized in the 1968 Colorado River Basin Project Act 
would safeguard them against such a contingency, but that 
build-out has never occurred and seems unlikely ever to 
occur. The distributive means for solving this commitment 
problem are no longer available. Consequently, upper 
basin states refuse to negotiate even temporary transfers 
to the lower basin. 

Why has the unavailability of a distributive solution 
been such an obstacle to solving the commitment problem 
in the Colorado basin when a similar event, the failure of 
the Tocks Island project, produced no such paralysis in the 
Delaware basin? We hypothesize that the priority notion 
that underlies western water law has elevated upper basin 
anxieties out of all proportion to what should be the case. 
Similarly, California, the lower basin “gorilla,” was 
unconcerned with scarcity until the advent of CAP and the 
recent California drought. There has been too little 
appreciation of a common problem and too much fixation 
on being first to claim the resource. 


Information Problems 


Information problems are endemic to allocating the 
highly variable flows of rivers. Discovering optimal 
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management strategies to increase benefits and offer 
possibilities for positive-sum conflict resolution often 
requires sophisticated hydrologic, engineering, economic, 
and institutional analyses. Such analyses are not per- 
formed easily or inexpensively. 

Information problems owing to hydrologic uncertain- 
ty and system complexity plagued both the Delaware and 
Colorado River basins. The Supreme Court’s inability to 
solve the information problem was one of the reasons why 
it was not permitted to continue as manager of the 
Delaware River. Instead, the Delaware River Basin 
Compact created a compact commission to produce 
authoritative and unbiased information, and to conduct 
sophisticated analyses. The rules to be invoked in future 
droughts, embodied in the 1983 Good Faith Agreement, 
rely heavily on the commission staff. 

The 1922 Colorado River Compact did not create a 
compact commission, and thus created no staff organiza- 
tion that could provide authoritative and unbiased 
information to all the parties. The 1948 Upper Colorado 
River Basin Compact did create a compact commission, 
but it has never been called on to play a major technical 
role. Rather, it has been a resource for the upper basin in 
its struggle against the lower basin. Internal upper basin 
problems have been completely overshadowed by upper 
basin-lower basin issues and by problems within the lower 
basin. Much of the technical analysis performed for the 
Colorado basin is performed by the federal Bureau of 
Reclamation, which manages the river. There is no doubt 
that the bureau possesses the technical capability to 


provide the kind of information that the Delaware 
Commission staff provides, but it does not do so. Perhaps 
it is because the bureau, a traditional player in the iron 
triangle politics of distributive water supply augmenta- 
tion, sees little opportunity for organizational growth, or 
even survival, as a planning agency rather than as a 
construction agency. Perhaps it is because the bureau is 
not authorized to play such a role, and its traditional 
clientele in the congressional committees and the water 
interest groups would not support such a change. Perhaps 
it is because the adversarial stance of the upper and lower 
basins discourages the utilization of an impartial planning 
agency. Most likely, it is a combination of all of these factors. 

We hypothesize that the Colorado basin does not 
have its own technical organization because of the 
adversarial relationship between the upper and lower 
basins. This in turn, we suggest, is a consequence of the 
failure to solve the equity problem, something which the 
basin states are unlikely to accomplish on their own. 
Growing water scarcity in the lower basin and continued 
failure to develop the upper basin’s entitlement may once 
again elevate the problem to a higher level, where the 
equity issue may be revisited and resolved, thus opening 
the door to interstate bargaining and the resolution of the 
remaining problems. 


William B. Lord is professor of Agriculture and 
Resource Economics, University of Arizona. Douglas 
S. Kenney is a graduate student in the School of Re- 
newable Natural Resources, University of Arizona. 
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Price: 


Finance Data Diskettes 


1990 State-Local Government Finance Data. The diskettes developed by ACIR provide access to Census finance 
data in a format not previously available, and are designed for easy use. 


State-by-state data for 113 revenue and 200 expenditure classifications, population, and personal income are in- 
cluded for state and local governments combined, state government only, or all local governments aggregated at the 


Lotus 1-2-3 or Symphony (can be used with 
other DOS compatible spreadsheets 


FY90 (5.25” diskette) 
FY90 (3.5” HD diskette 
Eight-year set 

FY89 

FY88 


$25 each FY8387 
A demonstration disk for the State-Local Finance Data is available for $5. 


State Government Tax Revenue Data, FY1980-90. This diskette makes the state tax portion of the state-local govern- 
ment finance series available six months earlier than the full series. Eleven years of tax revenue data (1980-90) are 
included ona single diskette. The revenue fields are basically the same as for the state-local series. The state govern- 
ment tax diskette does not contain any information on local governments, nor does it contain any expenditure data. 


Price: $85 FY 1980-90 inclusive 
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State Taxation of Interstate Mail Order Sales 


State Taxation of Interstate Mail Order Sales estimates the 1990-1992 
revenue potential for states if they could require out-of-state mail order 
firms to collect state sales and use taxes. The revenue potential for all 
states is estimated at $2.91 billion for 1990, $3.08 billion for 1991, and State Taxation 
$3.27 billion for 1992. These aggregate estimates show an increase of 73 of Interstate 
percent over ACIR’s 1985 estimates and 34 percent over 1988. ACIR Mail Order Sales 
estimates of the revenue potential if state and local sales taxes were Estimates of Revenue Potential 
collected are $3.49 billion for 1990, $3.69 billion for 1991, and $3.91 billion 190-1992 
for 1992. These new estimates are particularly important in light of the 
U.S. Supreme Court’s agreement to hear Quill Corporation v. North 
Dakota. In accepting this case, the Court agrees to review its 1967 ruling 
in National Bellas Hess v. Illinois Department of Revenue, which limited the 
ability of state (and local) governments to require out-of-state mail order 
firms to collect state and local sales and use taxes. 


M-179 1991 $10 











The Changing Public Sector: 
Shifts in Governmental Spending and Employment 


The Changing Public Sector updates and broadens ACIR’s 1982 THE CHANGING 
analysis of expenditure and public employment data. From 1967-1987, PuBLic § 
the public sector continued to expand, and government spending 
priorities shifted, particularly those of the federal government. In 1987, 
states were spending more in relation to both federal expenditures and 
local expenditures than in 1967. Among local governments, county and 
special district expenditures increased the most. The analysis is based on 
the Census Bureau’s five-year Census of Governments. Total spending 
by all governments rose from $257.8 billion in 1967 to $1,811.7 billion in 
1987, or by 603 percent (115 percent in constant 1982 dollars). Per capita, 
total public spending grew from $1,297 in 1967 to $7,427 in 1987, a 473 
percent increase (75 percent in constant dollars). 


M-178 1991 $15 


(see page 39 for order form) 
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Private- 
Activity 
Bond Cap: 
Effects 


among 


the States 


Daphne A. Kenyon 


T he Tax Reform Act of 1986 placed a unified 
volume cap on the issuance of most private- 
activity debt by states and local governments. 
The cap appears to constrain bond issuance sig- 
nificantly in some states but imposes no effec- 
tive limit for others.' This article presents the 
results of a 50-state survey of private-activity 
bond issues and the volume cap for 1991. 


Total issuance of private activity bonds subject to the vol- 
ume cap for all states except Illinois was $12.1 billion in 
1991, down from $13.6 billion in 1990.° Eighteen states 
used at least 80 percent of their current-year volume cap 
in 1991, compared to 24 states for 1990 and 17 states for 
1989. From these and other statistics, it appears that, in 
the aggregate, the volume cap was no more constraining in 
1991 than it was in 1990. 


Background 


Private-activity bonds are tax-exempt bonds issued by 
state and local governments that, according to criteria in 
the Internal Revenue Code, provide substantial benefits 
to private entities. The bulk of private-activity bonds is 
issued to provide below-market financing for mortgages, 
industrial development, and nonprofit hospitals and 
colleges. The Tax Reform Act placed a number of 
important limits on the issuance of private-activity bonds, 
including the unified volume cap. 

The unified volume cap limits the amount of 
particular types of private-activity bonds that each state 
may issue each year. The cap applies to bonds for 
mortgage revenue, student loans, small-issue industrial 
development (IDBs), multifamily rental housing, and 
certain environmental infrastructure projects. The most 
important type of private-activity bond not subject to the 
cap is debt issued for nonprofit organizations. 

The unified volume cap works as follows. Each state 
may issue the greater of $50 per capita or $150 million in 
covered private-activity bonds per year. States with 
populations over 3 million obtain greater volume cap 
authority under the per capita version, whereas states with 
populations below 3 million obtain greater authority 
under the $150 million cap option. (See Table 1 for states 
that face the $150 million cap.) 

Each state has its own means of allocating allowable 
volume cap authority among potential issuers. The 
allocations are divided among different purposes (e.g., 
housing, industrial development) and different issuers 
(e.g., state authorities, local governments). The initial 
allocation is usually not the same as the final use of the 
volume cap authority. if an entity that is granted volume 
cap authority is not able to make use of it by a certain date, 
such as September 1, the volume cap authority reverts toa 
general pool, and the state may grant the authority to 
another potential issuer. If the entire volume cap 
authority is not used in one year, it may be carried forward 
for up to three subsequent years by filing the proper form 
with IRS. The proposed use for the bond must be specified at 
the time the carryforward form is filed. States may not 
borrow from expected future volume cap authority alloca- 
tions, nor may they sell unused allocations to other states. 


Varying Effects among the States 


As Table 1 indicates, the extent to which the states 
bumped up against their volume caps in 1989, 1990, and 
1991 varied considerably. Texas used at least 98 percent of 
its volume cap in all three years, while New Mexico used 
none of its 1991 volume cap in 1991, and no more than 12 
percent of its volume cap in any year. 
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Table 1 
Impact of Private-Activity Bond Volume Cap, 
by State 


Percent of Volume Cap States with 
Used in $150 Million 
1991 1990 1989 Cap 





Alabama na 
Alaska 22 
Arizona 79 
Arkansas 85 
California 100 
Colorado 56 
Connecticut 84 
Delaware 

Florida 

Georgia 


Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 


Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 


New York 

North Carolina 
North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 
South Dakota 1 


Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 





na—not available 


Sources: 1989, 1990, and 1991 ACIR Private-Activity Bond Surveys. 


Because of the difficulty of allocating and issuing all 
of one year’s volume cap authority within that calendar 
year, there is some ambiguity regarding which states are 
constrained by their volume caps. Depending on the 
efficiency of the allocation mechanism, a state may be 
assumed to be constrained if it uses well under 100 percent 
of any year’s cap. 

We assumed that a state found the current-year 
volume cap constraining if it used at least 80 percent of the 
cap. According to this definition, the states that found the 
volume cap constraining in each of the three years were 
Arkansas, California, Connecticut, Florida, Kansas, Min- 
nesota, Missouri, Oklahoma, South Carolina, Texas, 
Utah, and Wisconsin. All of these states, except Arkansas, 
Kansas, and Utah, fall into the group of more populous 
states subject to the $50 per capita volume cap. 

There also is ambiguity in determining which states 
are clearly not constrained by the volume cap. Consider, 
for example, a state subject to the $150 million volume cap 
that desired to finance a large environmental project 
requiring a $100 million bond issue. If the state postponed 
the $100 million project at the same time that it issued $75 
million in other private-activity bonds, the state would be 
represented as using only 50 percent of the volume cap. It 
would look as if the volume cap did not constrain bond 
issuance, when in fact it forced the state to postpone or 
turn down the volume cap request for the larger project. 

Assuming that having used 50 percent or less of the 
volume cap each year means states did not find the volume 
cap constraining, 10 states fell in that category: Alaska, 
Delaware, Hawaii, Idaho, Montana, Nebraska, New 
Mexico, South Dakota, Vermont, and Wyoming. These 
are all less populous states for which the $150 million 
volume cap applies. 


Aggregate Effects 


Three statistics indicate that, in the aggregate, the 
volume cap was less constraining in 1991 than it was in 
1990. First, total issuance of private-activity bonds subject 
to the volume cap for all states except Illinois was $12.1 
billion in 1990, down from $13.6 billion in 1989. Second, 18 
states used at least 80 percent of the current-year volume 
cap in 1991, which is down from 24 states for 1990. Finally, 
states used $2.1 billion in carryforward authority from 
previous years in 1991, but carried forward $4.9 billion in 
1991 volume cap authority to be used in the future. In 
1990, in contrast, carryforward authority used ($4.1 
billion) was only slightly greater than carryforwards saved 
for future use ($3.8 billion). 

It is somewhat surprising that the volume cap was 
not more constraining in 1991 than in previous years. 
Transition rules meant that the volume cap was higher 
in 1986 and 1987 than it is now, and carryforward 
provisions meant that this higher authority could be 
carried through 1990. For this reason, we expected more 
states to bump up against the volume cap in 1991. 
However, the national recession that began in July 1990 
and continued through the first quarter of 1991 may 
have depressed bond volume generally, contributing to 
the lower aggregate effect of the volume cap in 1991. 

(continued on page 33) 
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Alternative 
Means 

of Delivering 
Municipal 


Services: 
1982-1988 


Robert M. Stein 


A pair of surveys carried out by the Interna- 
tional City Management Association (ICMA) in 
1982 and 1988 confirm that municipalities use 
a variety of different methods to serve their citi- 
zens. These methods involve both public and 
private institutions, and are used differently for 
different types of services. 


The Use of Competition 


The use of service contracts and other competitive 
means of providing government services is well docu- 
mented.’ These techniques may yield more efficient, 
effective, and equitable distribution of goods and services 
in certain cases. 

Yet, some governments have been reluctant to incorpo- 
rate competition into their service operations. The popular 
explanations include politics (e.g., opposition of public 
employee unions), lack of available markets and vendors 
(e.g., a rural community’s isolation from urban markets), and 
healthy rather than stressed local economies.” The decision 
to employ competitive means of providing services seems 
to be related to the scope and content of a government’s 
service responsibilities. Different goods and services 
present cities with different challenges. Consequently, 
different strategies are needed to overcome obstacles to 
the delivery of different goods and services. 

Efficiency is not the only goal governments seek to 
maximize with the provision and production of services. 
The provision of some goods and services is itself a goal 
governments seek to achieve even though they may be 
inherently inefficient and inequitable, and may bestow 
disproportionate benefits on some individuals and dispro- 
portionate costs on others. These types of services are 
redistributive, suggesting that their provision by municipal 
governments may lead to the outmigration of productive 
labor and capital from the providing city.* Cities, however, 
continue to provide many redistributive goods and 
services. Nonconventional methods of providing services 
enable governments to give citizens goods and services 
that might not otherwise be available, and to establish a 
closer link between benefits received and costs paid. 

Data collected between 1982 and 1988 for a sample of 
U.S. cities, indicate that governments with greater and 
more varied service responsibilities, especially those 
responsible for redistributive goods and services, employ 
more competitive ways to arrange service. 


The Modes of Service Arrangement 


Table 1 identifies ten alternative institutional arrange- 
ments for delivering municipal services, and the municipal 
responsibility for planning, financing, producing, and distrib- 
uting services for each alternative. In the more traditional 
alternatives the government directly produces and distrib- 
utes the desired good or service; in the more innovative 
alternatives (labeled regulatory) government alters the 
relationship between a vendor (private or public) and the 
consumer to achieve a specific policy outcome. Empirically, 
the distinction between regulatory and traditional service 
modes is a function of the scope and content of municipal 
responsibility for different phases of service delivery. 
Traditional service modes have the government assuming 
responsibility for the planning and financing of the service 
activity; only responsibility for production is shared with or 
assigned to another entity. When governments adopt 
regulatory service modes, they assume only partial 
responsibility for planning and financing and assign 
responsibility for production and distribution to other 
governmental units or private vendors. 
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Table 1 
Alternative Institutional Arrangements 
for Municipal Service Delivery 


Service Plan- Finan- Produc- Distrib- 
Mode ning cing ing uting 





Traditional 


Direct 
Contract 
Joint Contract 


Regulatory 


Voucher 
Subsidy 

Tax Incentives 
Franchise 
Volunteers 
Self Help 





Note: + Government has an active role. 
- government does not have and active role. 
+/- government has a limited role. 


Source: Robert M. Stein, Urban Alternatives: Public and Private 
Markets in the Provision of Local Services (Pittsburgh: 
University of Pittsburg Press, 1981). 





Service Arrangement and Policy Attributes 


The ten alternative modes of service arrangement 
vary in their suitability for each type of functional activity. 
The delivery of “collective goods” from which everyone 
benefits (such as public safety and pollution control) are 
most likely to be dominated by direct municipal arrange- 
ment. Their traits make them unattractive for a private 
vendor. Even contractual arrangements for the produc- 
tion of collective goods may be problematic because of the 
difficulty of unambiguously pricing the good or service. 
“Common pool resources” in which consumption by one 
user may diminish consumption by others (such as 
emergency medical services) are likely candidates for 
direct municipal service delivery unless governments 
convert them into “private goods” by excluding nonpaying 
persons. Vouchers, franchises and some contractual 
arrangements are common service modes for “toll” goods 
and services that have joint use but can be priced (such as 
libraries and cable TV). The municipal government 
awards an exclusive or limited license to a vendor(s) to sell 
the regulated good to individuals residing in the munici- 
pality. This enables those who undervalue the toll good to 
avoid its consumption and any contribution to the 
municipal delivery of the good. 

“Private goods” from which persons are excluded if 
they do not pay (such as food, health care, and housing), 
are generally expected to be provided by private markets. 
They are unlikely candidates for a traditional mode of 
public service delivery. The exclusiveness of private goods 
and services often make a nondirect service mode a more 
suitable service arrangement. In the case of private and 
priceable goods, there are ample opportunities for 
consumers to pay individually for the delivery of the good 


or service. Moreover, these financing mechanisms (e.g., 
user fees, vouchers, subsidies) can be finely tuned to a 
desired or tolerable level of income redistribution. Substitut- 
ing a subsidy, voucher, franchise, or user fee for a collective 
tax allows municipal governments to closely match individual 
preferences for these goods or services with the recipient’s 
willingness and ability to pay for the service. 

Municipal governments that provide “private goods” 
(such as health, hospital, and welfare services) may use a 
nondirect service mode to curtail their responsibility for 
direct financing and lessen the nonequivalence between a 
collective tax for the service and its concentrated and 
exclusionary benefits. Conversely, a direct mode of service 
arrangement will be most appropriate for collective 
service responsibilities that do not exclude beneficiaries. 

The key to municipal service arrangement is the 
proper match between benefits received and costs paid by 
each individual consumer, particularly for the public 
provision of private and toll goods. Identifying where 
inefficiencies occur can help to identify alternative 
institutional mechanisms for efficient and equitable 
service arrangements.’ Too many externalities created by 
municipal taxing and spending decisions may result in 
citizens and businesses leaving town. Consequently, cities 
actively pursue developmental policies (such as roads and 
highways) that increase their tax base and benefit the 
entire community, while they avoid redistributive policies 
(such as welfare, housing, health, and hospitals) that 
benefit dependent and nonproductive persons who draw 
resources away from productive citizens without providing 
commensurate benefits. 


Survey Findings 

In 1982 and 1988, the ICMA surveyed municipal 
governments to determine “what services cities provide and 
how these services are delivered to citizens.” Respondents in 
each city were asked to identify from among 64 functional 
activities those their community provided. The respondent 
was further asked to identify the specific methods of 
delivering services for each functional responsibility. The 
choices include the nine modes of service delivery listed in 
Table 1 and a multiple category that includes functions 
arranged by two or more modes of service arrangement. 
Approximately one-third of the cities surveyed in 1982 and 
1988 responded to both surveys (N=667).5 The analysis 
examines the distribution of service arrangements by policy 
category, and the change in the arrangement of service 
responsibilities by policy type. The latter analysis specifically 
identifies the mode of service arrangement used to assume 
new service responsibilities between 1982 and 1988. 

Table 2 (page 29) reports the proportion of total 
municipal service responsibilities provided by each mode 
of service for the years 1982 and 1988. Since the size of a 
community is closely related to the scope of its functional 
repertoire, figures are reported for the entire sample and 
by population size. 

The means with which municipal governments arrange 
for the delivery of services remained relatively stable 
between 1982 and 1988, changing, on average not more 
than 5 percent. There are some notable exceptions to 
this pattern, however. Cities over 250,000 population 
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Table 2 
Scope of Service Modes by Population Size, 1982 and 1988 
(in percent) 


All Cases 
Mode 1982 1982 


< 10,000 


Population 


10-49 999 50-249 999 


> 250,000 


1988 1982 1988 1982 1988 1982 1988 





Scope 

Direct 
Contract 
Franchise 
Voucher 
Subsidy 
Volunteer 
Self-Help 
Tax Incentive 
Multiple 


Number of cities 604 17 





58.90 74.23 65.65 . 76.38 
56.23 59.65 . 46.18 

29.96 . 36.28 

2.92 . 3.94 

0.52 . 0.48 

2.20 , 4.61 

4.89 . 5.51 

1.29 ; 1.97 

0.07 . 6.82 

1.19 . 1.91 


451 123 13 


Source: International City Management Association, “Alternative Approaches for the Delivery of Public Services,” a machine readable 


data file, 1982, 1988. 





experienced a significant decline in the mean percentage 
of functions arranged directly by the municipal govern- 
ment, matched by significant increases in the incidence of 
tax incentive, subsidy, and volunteer modes of service. 
Now, 43 percent of municipal services are planned, fi- 
nanced, produced, or delivered with the active participa- 
tion of an entity or entities other than the municipal 
government. A varied use of service delivery methods was 
found across all sizes of municipalities. 

Direct service delivery remains the most prevalent 
form of municipal service arrangement. On average, 
municipal governments employed a direct mode of service 
arrangement for 57 percent of their functional responsi- 
bilities in 1982. This figure rose slightly in 1988 to 60 
percent. The main alternative to a direct municipal service 
arrangement is the service contract. An average of 30.2 
percent of all municipal service responsibilities were 


either totally or partially contracted out to other govern- 
ments, private firms, or neighborhood associations in 
1982. This figure declined slightly to 28.4 percent in 1988. 
This pattern is observed in all cities, except those with 
populations over 250,000, where the proportion of services 
contracted remained unchanged at 36 percent. 

The remaining alternative service modes rarely domi- 
nate the service methods of municipal governments. On 
average, they represent the method of service delivery for 
less than 15 percent of a city’s functional responsibilities. The 
modest use of noncontracting modes of service arrange- 
ment, however, should not be taken as evidence that these 
modes of service arrangement have an insignificant effect on 
the character of municipal service arrangements or the 
scope and content of a city’s services. These lesser used 
modes of service arrangement can produce substantial 
efficiency gains for municipal governments.® 





Table 3 
Percentage of Cities Using Service Modes by Policy Type, 1982 and 1988 


Private 


1982 1988 1982 


Toll Common Property Collective 
1988 1982 1988 1982 1988 





Responsible 
Direct 
Contract 
Franchise 
Subsidy 
Voucher 

Self Help 
Tax Incentive 
Multiple 





80.7 58.4 79.9 69.6 
50.0 71.4 53.1 
32.7 15.4 

1.8 3.4 

3.9 4.2 

5.9 5.9 

0.3 0.3 

0.2 0.5 

6.4 0.5 


Source: International City Management Association, “Alternative Approaches for the Delivery of Public Services,” a machine readable 


data file, 1982, 1988. 
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Table 3 reports the mean proportion of cities 
employing each mode of service arrangement by private, 
toll, common pool, and collective goods and services. 
Delivery methods for collective goods and services were 
dominated in 1982 by a direct mode. Conversely, the 
arrangement of private goods and services is dominated by 
a nondirect mode of service arrangement, most often a 
contract. A direct service arrangement for toll and common 
pool goods and services occupies a middle position between 
collective and private goods and services. 

In 1988 the proportion of services directly arranged 
increased for private, toll, and common pool goods and 
services and, declined slightly for collective goods and 
services. Conversely, the mean proportion of services 
arranged by contract dropped for private toll and common 
pool goods and services and increased slightly for 
collective goods and services. In spite of these changes, a 
direct mode of service continues to be the dominant mode 
of service arrangement for collective and toll goods and 
services, while nondirect modes of service, most often 
contracts, dominate the provision and production of 
private goods and services. 

Table 4 reports the mean proportion of cities 
employing different modes of service arrangement for 
newly assumed functional responsibilities by policy cate- 
gory. On average, 50 percent of newly assumed collective 
goods and services were arranged directly by the munici- 
pal government. Among cities adopting responsibility for 
private goods and services, on average only a third were 
assumed with a direct mode of service arrangement. The 
assumption of common pool and toll goods and services 
occupy a middle ground between these two extremes. The 
assumption of responsibility for toll goods and services is 





Table 4 
Percentage of Cities 
Adopting New Services 
by Mode of Service Arrangement 
and Policy Category 
1982 and 1988 
Collective 


Common Private 





Assumed 
1982-88 
Direct 
Contract 
Franchise 
Subsidy 
Voucher 
Self Help 
Tax Incentive 
Multiple 





Source: International City Management Association, “Alterna- 
tive Approaches for the Delivery of Public Services,” a 
machine readable data file, 1982, 1988. 


dominated by a nondirect mode of arrangement (41.8 per- 
cent), while the assumption of common pool goods and 
services is almost evenly divided between direct (48.6 per- 
cent) and nondirect modes of service delivery. 


Conclusion 


The character and functional distribution of alterna- 
tive modes of service arrangement present a much 
different picture of municipal governance than is por- 
trayed in many American government texts. Rather thana 
unidimensional mode of service provision and production 
dominated by the municipal government, service respon- 
sibility is facilitated through a large number of nondirect 
modes of service delivery. The institutional arrangements 
for service provision and production vary significantly 
across the different types of municipal functional respon- 
sibility. The service mode used is closely related to the 
character of the functional responsibility, showing that 
municipal governments possess and exercise significant 
discretion in their efforts to fulfill the service demands of 
their constituencies. 

Alternative service modes help to mitigate the 
negative externalities associated with direct provision of 
redistributive services. Analysis of the ICMA surveys 
show that nondirect service modes increased the scope of 
municipal responsibility for redistributive services by 43 
percent. The service modes adopted by cities with 
significant social service responsibilities suggest that 
decisionmakers in these cities are aware of the potential 


threat that redistributive services pose for their city’s 
economic well-being. 


Robert M. Stein is professor of political science, 
Rice University. 
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ACIR Roundtable 


Perspectives 
on Surface 


Transportation 


= in 1991, different House, Senate, and 
Administration bills to reauthorize the nation’s 
surface transportation programs competed for 
passage by the Congress. As the bills went 
through the legislative process, the core high- 
way and transit programs were combined with 
other forms of transportation, such as airports, 
waterways, and railroads. The final act, signed 
on December 18, 1991, is highly intermodal. It 
also stresses efficiency by requiring new forms of 
performance-based planning and manage- 
ment. Thus, instead of a simple reauthorization 
of the old highway and transit programs, a new 
act emerged, the Intermodal Surface Transporta- 
tion Efficiency Act of 1991 (ISTEA). It sets new 
standards for environmental sensitivity as well 
as efficiency. 


As noted in an earlier Intergovernmental Perspective article 
(Winter 1992), this act presents many new intergovern- 
mental challenges that involve new partners, boundaries 
for planning, planning processes, and processes for mak- 
ing politically binding project selections and funding allo- 
cations. The federal regulations to put the law into effect 
are being developed slowly, with great care and consulta- 
tion. Meanwhile, money continues to be spent in most 
places under the old rules. 

In the San Francisco metropolitan area, there is an 
initiative to get some of the new partnerships and 
processes required by ISTEA into action right away, 
without waiting for the federal regulations. This program 
is called Jump Start. 

ACIR invited three key participants in the program to 
participate in a roundtable discussion at its September 18, 
1992, meeting in San Francisco. In their remarks, the 
panelists explained how Jump Start has been used to bring 
a wide array of transportation agencies and others 
together to set new priorities that begin turning old 
programs in new directions. Edited excerpts from the 
remarks of the panel members follow. 


Remarks of 
LAWRENCE DAHMS 
Executive Director 
Metropolitan Transportation Commission 


ISTEA puts the spotlight on metropolitan planning 
organizations (MPO). The Metropolitan Transportation 
Commission (MTC), for example, has launched a partner- 
ship to put freeway service patrols on the road, with tow 
trucks to clear away any incidents and get traffic moving. 
MTC owns the freeway call boxes. MTC also runs a 
pavement management program to make the most 
efficient use of limited maintenance funds. The commis- 
sion advocates mobility in the context of other community 
values. ISTEA promotes all of these kinds of activities. 

The Jump Start program pulled together 36 local, 
regional, state, and federal agencies in January 1992, 
immediately after the President signed the bill, to 
accelerate these activities and make best use of the 
incentives and new funding in ISTEA. The newact made it 
possible to overcome three deficiencies in our regional 
process: (1) there was no vision for the region; (2) there 
was not enough flexibility in our investment programs; and 
(3) the partners were oriented toward their own limited 
goals rather than toward integrating goals. 

In convening the Jump Start partnership, MTC had 
the support of the federal highway administrator, the 
federal transit administrator, and the director of the state 
transportation agency. 

This new partnership includes transportation and 
regulatory agencies—including air quality and development 
agencies like the Bay Conservation and Development 
Commission—the ports, and nine new congestion manage- 
ment agencies that represent nine counties and 100 cities. In 
addition, a blue-ribbon advisory council that represents the 
civic community, environmentalists, and the business com- 
munity works hand-in-hand with the partnership. 
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At present, the Jump Start program consists of 21 
difficult multiagency projects. Their success demonstrates 
that the partnership can work. Most are on-the-street 
projects, but there also are a few planning-type projects. 
One of the latter is to delineate our part of the new 
National Highway System being designated under ISTEA. 
Another is to set multimodal priorities between bicycles, 
freeways, transit, arterial streets, and the like—something 
a lot of people said could not be done, but we did it. 

When the partnership was started, MTC thought it 
would be hard to keep people excited. Surprisingly, the 
quarterly meetings proved not to be enough. We are 
meeting more frequently, by popular demand, and the 
partners are adding bigger and more controversial 
projects to the list. So far, this experiment is working, and 
we think it might be a prototype for the nation. 

ISTEA does two other things that are very important. 
First, it focuses the partnership on managing and 
operating and enhancing the existing system. If we cannot 
expand the system with new construction everywhere, 
what can we do? Can we fix some choke points with limited 
construction projects? Do we have to have an operating 
strategy to deal with that? Second, in the long term, 
ISTEA focuses on mobility goals, using many more 
options than in the existing system. It offers a rallying 
point for public support. 

MTC is excited about ISTEA but concerned that 
some people are not as excited as we are. Therefore, the 
partnership feels a sense of urgency to make it work here 
and to work with others to make sure it works elsewhere. 


Remarks of 
STEPHEN WEIR 
Chairman 
Metropolitan Transportation Commission 


MTC is the agent for the state and the federal 
government in this metropolitan area and is responsible for 
allocating well over a billion dollars a year. Directly, the 
commission allocates about $400 million. Over the last 11 
years, Our support for transit has gone from about $300 
million to about $1.1 billion in the Bay Area. The lion’s share 
of that, about $900 million, is coming from local sources. 

MIC sets the capital priorities for transit in the Bay 
Area and acts as a scorekeeper for 100 cities, 9 counties, 23 
larger transit operators, about 30 paratransit operators, and 
the 9 new congestion management agencies established by 
state law. This is not an easy task. There are some problems. 

Four years ago, we found ourselves with 12 members of 
Congress in our very large and diverse region. The BART 
rapid rail transit system covers only three counties, because 
the other counties chose not to participate when the system 
was established in the 1960s. So, the original concept of a 
system circling the bay has not been realized, and the airport 
has no rail connection, even though it could be the greatest 
revenue-generating destination. An offer was made to San 
Mateo County to buy into the system so the airport 
connection could be made. But the congressional delegation 
split, as did local interests. MTC worked very hard to put 


together an agreement to bring in San Mateo as part of an 
overall rail system expansion plan that seems to be holding 
together. Most of the funding has been put together, and the 
split in the congressional delegation has been bypassed. 
Now, still others want to be included. 

Another problem we have been working on is the I-80 
project. This interstate freeway, running east of the Bay and 
north through Alameda and Contra Costa counties is the 
most congested freeway in the Bay Area. Environmental 
interests blocked the state’s proposal to add another lane 
and upgrade the interchanges. MTC came up with an HOV 
proposal that would provide an equal amount of additional 
capacity. The Sierra Club and Urban Ecology objected, 
demanding environmental mitigation, and they have taken 
MITC to court. This problem has not been solved. 

MTC hasbeen sued before. One case under the Clean 
Air Act in 1989 attacked our planning process, and it has 
just been settled. However, that suit may have encouraged 
others. The resistance to freeway widening is fierce. In 
fact, we probably will see the end of freeway widening in 
the Bay Area, and of double decking as well. 

MTC has led in the acquisition of an abandoned rail 
right-of-way, but has not found anyone to use it. We are 
also exploring the possibility of a toll road in the East Bay. 

The biggest problem is that is impossible to get a 
handle on traffic congestion and air quality without tying 
together the issues of transportation and land use. We’ve 
established single-purpose regional governments—for 
transportation, air quality, general planning, and protect- 
ing the bay from development—but they’re not together, 
and land use regulation is strictly local. The state 
legislature nearly combined three of these regional 
entities this year, and the state business community, 
newspapers, and environmental groups all are calling for 
this. I think we’re now going to see some kind of merging 
of regional functions. If the local governments cannot sit 
down together and recognize these problems and propose 
a solution, the state legislature will mandate one. 


Remarks of 
DIANE McKENNA 
Member 
Metropolitan Transportation Commission 


As a former mayor, and now as a member of a county 
board of supervisors who serves on several regional bodies 
and on the new congestion management agency (CMA) in 
my county, I want to tell you how the ISTEA legislation 
worked for us, and how it fit into what we were attempting 
to do in Santa Clara County. 

In 1990, the voters of California passed Proposition 
111, which raised the gas tax for transportation projects 
and required the urbanized counties to prepare annual 
congestion management programs. Santa Clara County 
had been working in this direction for five years by 
bringing together a task force representing five cities and 
the county to link land use and transportation planning. 
The task force established growth management guide- 
lines, housing goals, transportation plans, and capital 
improvement programs that all were following. The task 
force was transitioned into the congestion management 
agency. 





32 Intergovernmental Perspective/Winter 1993 








The CMAs purpose is to reduce congestion through a 
combination of roadway and transit capital improvements, 
improved land use planning, trip reduction, and travel 
demand management programs. The CMA now has 15 
member cities (they have to join or lose their gas tax 
revenue). 

One problem with the CMA has been the lack of 
money for planning. ISTEA has solved that problem. 
Since congestion management is required by ISTEA, 
MTC set aside 3 percent of the STP (block grant) money 
from ISTEA for this purpose. ISTEA has strengthened 
MTC and CMA, as well as the link between them. The 
CMAs in all nine counties in the Bay Area are working 
with MTC to help set regionwide transportation priorities. 
The techniques learned at MTC are being used in local 
planning. We now are evaluating the merits of projects 
across the different modes of transportation and empha- 
sizing cost-effectiveness in relieving congestion, maintain- 
ing existing facilities, and cleaning the air. This process 
helped make the best use of our share of the funds. 

The process has worked well so far because a decision 
was made to assure a certain county of equity in funding. 
About 50 percent of the STP funds were set aside for the 
county guarantee. Projects eligible for this funding have to 
pass MTC screening criteria, but they don’t have to go 
through the competitive regionwide scoring process. 
CMA has worked closely with MTC and become an 
integral part of its process. We can begin to see how that 
process might serve even larger goals like setting priorities 
for major regional projects and linking land use planning 
with transportation planning. 





Medicaid: 
Intergovernmental Trends and Options 


Medicaid is increasing in cost and decreasing in 
effectiveness in many areas. Medicaid spending nearly 
tripled between 1980 and 1990 (from $24.8 billion to 
$71.3 billion), and the expenditures are projected to 
continue to rise sharply. The report identifies major 
trends in Medicaid and presents recommendations 
intended to restore the program’s original goals and 
design by (1) increasing state and local roles in 
Medicaid policymaking; (2) increasing state and local 
program flexibility; (3) adopting interim modifications 
to Medicaid and implementing comprehensive health 
care reform by 1994; (4) transferring local Medicaid 
administration and financing to the states; (5) transfer- 
ring the cost of long-term care to the federal 
government under Medicare, and (6) improving the 
targeting of federal Medicaid funds. The recommenda- 
tions are intended to slow the growth of Medicaid 
expenditures for the states, allow the states to serve the 
health care needs of their populations better, and bring 
more accountability, balance, and certainty to Medicaid 
service delivery and financing. 


A-119 1992 $10 


(see page 39 for order form) 











Private-Activity Bond Cap 
(continued from page 26) 


The Special Case of Mortgage Subsidy Bond 
and Small-Issue IDBs 


On June 30, 1992, state and local government 
authority to issue mortgage subsidy bonds and small-issue 
IDBs expired. Two tax bills put forth by the Congress this 
year contained extensions of the authority to issue these 
types of private-activity bonds, but President George Bush 
vetoed both of them. It is unclear whether the Congress 
and the Clinton administration will craft another tax bill to 
revive state and local authority to issue these types of bonds. 

For each of the last three years, mortgage subsidy 
bonds and small-issue IDBs have accounted for a large 
portion of private-activity bonds. Last year, 42 percent of 
private-activity bonds subject to the volume cap were 
mortgage subsidy bonds, and 9 percent were small-issue 
IDBs. In 1990, the respective percentages were 48 percent 
and 14 percent, and for 1989, they were 37 and 21 percent. 
As long as states are unable to issue these traditionally 
high-volume bonds, total private-activity bond volume is 
likely to be depressed and the volume caps are unlikely to 
be binding. 

It is likely that mortgage subsidy and small-issue IDBs 
will be revived eventually. Both have expired and been 
resurrected before (mortgage subsidy bonds in 1983-84 
and 1990, and small-issue IDBs in 1990).‘ Future effects of 
the private-activity bond volume cap will be greatly 
influenced by reauthorization of these types of bonds and 
by the eventual upturn in the economy. 


Daphne A. Kenyon is professor of economics, 
Simmons College. 


Notes 


’ Maureen O’Kicki provided very helpful research assistance on 
this project. 

?For 1990 results, see Daphne A. Kenyon and Dennis 
Zimmerman, “Private Activity bonds and the Volume Cap in 
1990,” Intergovernmental Perspective 17 (Summer 1991): 35-37. 
For the 1989 survey, see U.S. Advisory Commission on 
Intergovernmental Relations, The Volume Cap for Tax-Exempt 
Private-Activity Bonds (Washington, DC, 1990); and Dennis 
Zimmerman, The Private Use of Tax Exempt Bonds (Washing- 
ton, DC: The Urban Institute Press, 1991). 

3 Unless otherwise noted, the data described below will omit 
Illinois. Illinois has a particularly complex volume cap and 
allocation system that makes data gathering difficult and makes 
Illinois data noncomparable to other state data. 

4 Information on past sunsets and reauthorizations of mortgage 


subsidy and small-issue IDBs was obtained from Joan Pryde, 
Muniweek. 
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Characteristics of Federal Grant-in-Aid Programs 
to State and Local Governments: 
Grants Funded FY 1991 


During the past 25 years, federal grants-in-aid to state and local 
governments have changed dramatically in type, number, dollar amount, 
and other characteristics. This is ACIR’s sixth report on the system since 
1975. The number of categorical grant programs grew from 422 in 1975 to 
534 in 1981, dropped to 392 in 1984, and rose to an all-time high of 543 in 
1991. The number of block grants grew to 14 by 1991. In general, about 75 
percent of all grant aid is distributed by formulas, and over 25 years at least 
70 percent of the money in the system has been distributed through 
categorical programs. Medicaid, the largest formula program, accounts 
for about 30 percent of all grant outlays. 


M-182 1992 $10 





Coordinating Water Resources in the Federal System: 
The Groundwater-Surface Water Connection 


All types of governments have roles to play in improving water 
resource coordination. One of the most important of those roles is to 
change laws and policies that obstruct more efficient resource use. A 
consensus favoring coordinated use of groundwater and surface water— 
conjunctive management—has arisen in the past decade. This policy 
report contains contrasting perspectives on groundwater use and 
management, and an analysis of institutional arrangements and intergov- 
ernmental relations. The report identifies barriers to better coordination 
and suggests changes that the federal and state governments can make to 
eliminate those barriers. 


A-118 1991 $15 


(see page 39 for order form) 
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ACIR Special Feature 


North Dakota: 

Building 
a Consensus 
on the Future 


Bruce Levi and Larry Spears 


Ri North Dakota Consensus Council was 
founded in 1990 by a partnership of private and 
public leaders as a forum to bring leaders and 
citizens together in developing pragmatic, long- 
lasting consensus agreements on issues of govern- 
ment structure and policy. Using consensus- 
building processes, the council works to sup- 
plement the public policy process. The Coun- 
cil’s staff provides research assistance, drafts 
proposed legislation and other documents to 
implement consensus agreements, and helps 
citizens and leaders monitor the results. Em- 
phasis is on implementation, but the Council 
does not engage in lobbying. 


Supplementing the Public Policy Process 


Assistance in forming the partnership came from the 
Northwest Area Foundation. The Otto Bremer Founda- 
tion and the Dayton Hudson Corporation helped finance 
the early undertaking, and The William and Flora Hewlett 
Foundation later joined the effort to support and assess 
the transferability of this experience to other jurisdictions. 

The following premises were the basis for the 
formation of the Council: 


= Supplemental consensus processes for assisting 
public decisionmaking are necessary to prepare for 
the future effectiveness of the structure and 
services of public life. 


Public and private leaders can establish these 
consensus processes with permanence and continuity 
if they are brought together for a sustained period 
of discussion to reflect on their common task. 


A trusteeship of the consensus process among leaders is 
possible to establish a long-term, cooperative 
approach to assist in the development of public 
agreements among diverse, important interests. 
This trusteeship is focused on the process for 
consensus building, not on the resulting consensus. 


Common, latent agreement exists in the diverse 
viewpoints of leaders and citizens on many basic 
issues of government structure and policy. These 
agreements can be “built” and articulated, using 
consensus-building processes. 


Consensus building requires resources in time; an 
atmosphere conducive for both leaders and citizens 
to play with new or half-formed ideas; representa- 
tion of diverse viewpoints; staff assistance to 
provide accurate reflection of leader and citizen 
views, nonpartisan analysis, and related document 
preparation; and skilled leadership facilitation. 


Principled and practical agreements make lasting 
consensus. Too often, people work together in 
committees to identify solutions, but they never see 
their agreements implemented. Consensus on a 
major issue of government structure or policy 
consists of agreement not only on principle, but also 
on practical vehicles for implementation. 


Cumulative agreements create a critical mass of 
consensus thinking that generates a positive public 
and political atmosphere that releases creative 
energy to address new problems, thereby contrib- 
uting markedly to the public environment for 
self-government. 


The Council’s board of directors reflects a wide range 
of viewpoints among the leadership of the state. All 
branches of state government and the private sector are 
represented. Board members include the president of the 
Greater North Dakota Association (the statewide cham- 
ber of commerce), the executive vice president of the 
North Dakota Association of Rural Electric Cooperatives 
(the largest statewide rural membership organization), 
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the president of the North Dakota AFL/CIO, a Republi- 
can state representative, a Democratic state senator, a 
representative of the state’s judicial system, and the gov- 
ernor. The board is self-perpetuating, except for the gu- 
bernatorial seat, which is ex officio. 

The board’s trusteeship role is essential and 
unique. The role of the board is to protect the creativity 
and energy of the consensus-building process. The 
agreements in principle and the implementing mecha- 
nisms are not submitted to the board for approval or 
disapproval. The individual members are then free to 
take individual or constituency positions on any agree- 
ments. Asa result, specific agreements do not divide the 
board. Nor does the diversity among the board members 
distort the consensus processes. The board’s role as 
trustee lends legitimacy to the Council’s consensus 
processes in the eyes of the public and other leaders. 
This role is an example of public self-discipline and 
commitment, which can be a model for other institu- 
tions struggling to encourage creativity and consensus 
building in public decisionmaking. 


Practice in Consensus Building 


The Council identified six fundamental issues of 
government structure for statewide consensus building: 
public education; local government; higher education; and 
the judicial, legislative, and executive branches of state 
government. 

To date, the council has undertaken full or partial 
consensus processes in public education, the judicial and 
legislative branches of state government, and local 
government. 


Public Education 


Starting out with traditional notions of “blue-rib- 
bon” coalition building, participants proved willing to 
experiment with facilitated consultations and new 
approaches to citizen participation, resulting in 1990 in 
a significant consensus on a new basic direction for 
public education. 

The goal was ensuring that North Dakota’s youth, ina 
largely rural state, complete high school with the 
knowledge and skills they need for life and work in the 21st 
century. The consensus strategy included: 


= Improving education quality through emphasis 
on student performance standards, participatory 
school decisionmaking, interdisciplinary curricu- 
lum, a broad array of instructional practices, and 
professional staff development; 


Improving education structure through coop- 
erative use of new technologies; the confor- 
mance of geographical boundaries for delivery 
of supplemental education services, leading to 
the establishment of regional education re- 
source centers; the development of coopera- 
tive arrangements between school districts and 
other government and community services; an 
extension of teacher-student contact time and 
teacher contract days; and further study to 


determine the most effective and efficient 
organization for combined administration of 
the state’s elementary, secondary, and higher 
education system; and 


Improving education finance through an increase 
each year in the state’s share of support for public 
elementary and secondary education, and greater 
equity and stability in state aid to school districts. 


A legislative implementation plan was identified 
for the decade beginning in 1991. The 1991 Legislative 
Assembly approved legislation that prepares the way for 
the formulation of statewide student performance stan- 
dards and assessment methods, and the development of 
local participatory decisionmaking processes in school 
districts. These are significant first steps in implement- 
ing the consensus. 


The Judicial Branch 


The council’s judicial branch program followed a 
different model, tailored to a timely opportunity. In 1976, 
the judicial system and the Legislative Assembly began 
implementing a new judicial article of the North Dakota 
Constitution calling for a “unified judicial system.” Those 
efforts produced a new county court system, a flexible 
court of appeals, and state funding for district courts. 
However, the remaining major issue of structure in the 
judicial branch was the mechanism for developing a single 
trial court of general jurisdiction to replace the two-tier 
system of district and county courts. 

The opportunity was presented in a political 
atmosphere filled with advocates for reducing the 
number of judges, and an impasse within the judicial 
system regarding the mechanism for combining the 
courts. An interim legislative committee recommended 
a bill to the 1991 Legislative Assembly, notwithstanding 
that the legislation had been repudiated by the major 
stakeholders. 

The council initiated a consensus-building process in 
October 1990 to meet this challenge before the 1991 
legislative session. A written “request for comment” 
process was used. Based on previous discussions, docu- 
ments reflecting possible consensus premises, criteria for 
legislation, and implementation chronology were distrib- 
uted widely within the legal system, and to county and 
state government officials and others. Based on the 
responses, revisions were made in the proposed docu- 
ments to reflect an emerging consensus. 

The council staff developed a draft bill, which was 
circulated with the supporting documents for additional 
discussion and comment. Based on the responses, a 
revised set of documents and a new draft bill reflecting the 
basic consensus among the parties were published for 
review by all parties and for action by the legislative 
leadership. 

The resulting bill was approved by the 1991 legisla- 
ture. It establishes a single trial court of general 
jurisdiction in 1995, and reduces the number of judgeships 
over the decade ending January 1, 2001. 
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The Legislative Branch 


The council initiated a legislative branch program in 
the fall of 1991. The 1990 census and the resuiting 
redistricting of the legislature provided an opportunity to 
begin consensus building. The council focused attention 
on the larger issues of the nature of the political 
environment and the structure and process of representa- 
tive decisionmaking. The participants had substantial 
experience as legislators, executive branch officials, and 
lobbyists (they were selected on the basis that they did not 
anticipate future legislative service). 

This leaders’ forum is the initial component of a 
phased approach to broad public participation in 
developing consensus on the future direction of the 
legislative branch. The leaders, in consultation with 
staff of the National Conference of State Legislatures, 
will provide the “grist” for the consensus mill by 
deliberating on a vision for the legislative branch, 
identifying its current strengths and weaknesses, and 
articulating emerging agreement on ways to strengthen 
the legislative environment. 


Local Government 


Aconsensus-building model for rethinking the role of 
local government and its structure was organized in 
September 1990 among representatives of the North 
Dakota League of Cities, the North Dakota Association of 
Counties, the North Dakota Township Officers Associ- 
ation, the North Dakota Recreation and Park Association, 
the governor’s office, and the leadership of the legisla- 
ture. This negotiation is chaired by a team of two 
facilitators from the University of North Dakota Conflict 
Resolution Center. 

The local government negotiation has focused on the 
desired kinds, number, and size of units of local government; 
service function allocations between local governments and 
the state; local revenues and expenditures; and future 
intergovernmental activity. These are the most intractable 
structural issues in local government. 

An early phase of the negotiation developed draft 
vision and mission statements, followed by a series of 
community meetings. The resulting consensus was pub- 
lished and appropriate implementation mechanisms de- 
veloped that were reviewed again in community meetings 
for review by the 1993 Legislative Assembly. 

The negotiation tentatively adopted the concept of 
local government “Blueprints” and the “Tool Chest,” 
which are metaphors for the optional future images of 
local government and the statutory tools available. This 
concept was tested in a second series of community 
meetings in the fall of 1992. The tools are premised on the 
principles of local choice and citizen consent: local choice 
in initiating cooperation and change, in recognition of the 
diversity, yet substantial similarity, in public needs, 
economic reality, and other circumstances of communi- 
ties; and citizen consent in creating opportunities for 
citizens to vote on a change in the decisionmaking 
structure of local government. 


Citizen Participation 


The Council has established a partnership with the 
North Dakota State University Extension Service to host 
community meetings on consensus subjects. The exten- 
sion service contributes a major networking service, and 
the council provides the forum for developing the 
emerging consensus and the public leaders for the 
community conversation. 

The community meetings held in conjunction with the 
local government negotiation were structured as nonad- 
versarial conversations among local citizens two or three 
negotiation leaders. The council staff takes detailed notes 
of the discussion for review by the full negotiation group 
and for summary analysis and distribution to all citizens 
who participate in the meetings. 

Intergenerational communication is essential at each 
meeting. A “Student Panel on Behalf of the Future,” 
comprised primarily of local high school students, pro- 
vides youth perspectives on what the adults talk about, as 
well as their own views about underlying values and hopes 
for their communities and the state. The presence of the 
students provides a positive atmosphere in which the 
adults are dissuaded from expressing negative attitudes 
toward the political process and leaders. In a cultural 
environment that offers few forums for intergenerational 
conversations on public issues, the adults are genuinely 
interested in hearing what the students have to say. 


Implementation 


Consensus building is implementation. Talk is not 
cheap. And talk alone is not sufficient for consensus or 
implementation. Talk of principle is tested by talk of 
implementation. The deeper the talk about implementa- 
tion, the stronger the consensus on the principles. 

The council has undertaken to narrow the traditional 
gap between study reports and implementation by 
developing the basis for constitutional, statutory, and 
administrative actions that focus on program outcomes. 
Each consensus process is expected to produce specific, 
practical results. 


Implications for the Future 


The North Dakota Consensus Council is trying to 
make progress with practical results. The true test of an 
infrastructure for consensus building will come over time. 

The only way to prosper and function in today’s world 
of greater demands on limited public dollars, increasingly 
complex issues, and the fragmentation of the electorate is 
to have a clear vision of long-term direction. An 
institutionalized process of public policy consensus build- 
ing can assist representative democracy in providing this 
vision, and make it possible for people with different views 
and interests to walk the same path in finding mutually 
acceptable responses to public issues. 


Bruce Levi is counsel and Larry Spears is executive 
director of the North Dakota Consensus Council, Inc. 
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eee  Publicction a 


Federal Statutory Preemption of State 
and Local Authority: History, Inventory, and Issues 


Federal preemptions of state and local authority have increased 
significantly since the late 1960s. Of 439 significant preemption statutes 
enacted by the Congress since 1789, more than 53 percent (233) have been 
enacted only since 1969. To assess the impact of federal preemption and 
perceptions regarding various approaches, ACIR surveyed state elected 
officials, agency heads, and the 26 state ACIRs. There was a consensus Federal Statutory Preemption 
that there is too much federal preemption and that the Congress ih nana aeamanaiiitae 
delegates too much authority to federal administrators. Nevertheless, 
many respondents acknowledge the need for federal preemption under 
certain circumstances. 
In general, state officials rated highly (1) standard partial preemption, (2) 
a federal statutory provision stipulating that a state law is valid unless there is 
a direct and positive conflict with a federal law, and (3) congressional 
permission for states to act where no federal standard is in effect. 
With this report, the Commission reaffirms its earlier recommendation 
that federal preemption, while necessary in a federal system, ought to be 
minimized and used only as necessary to secure the effective implementation 
of national policy adopted pursuant to the Constitution.” 


A-121 1992 $10 


Toward a Federal Infrastructure Strategy: 
Issues and Options 


Toward a Federal Infrastructure Strategy documents the progress of an 
interagency initiative to develop a federal infrastructure strategy through 
a partnership including the Department of the Army, the Environmental SRA 
Protection Agency, the Department of Energy, other federal agencies, oe 
state and local governments, and the private sector. Emphasis was placed 
on planning, design, finance, construction, operation, and maintenance. he, hayride 
The Advisory Commission on Intergovernmental Relations con- . 
vened a series of workshops for representatives from more than 25 Ly 
congressional and other federal agencies and departments, and more than 4 
70 organizations representing state and local governments, public works ed 
providers, and related research, advocacy, professional, and user groups. a a 
Based on the consultations, a broad consensus emerged around five 
infrastructure issues that should be addressed by the federal government: 
(1) rationales for federal investment, (2) regulations, (3) technology, 
(4) financing, and (5) management. 


A-120 1992 $8 


Issues Ind Options 


(see page 39 for order form) 
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Publications of the Advisory Commission on Intergovernmental Relations 
(not advertised elsewhere in this publication) 

Changing Public Attitudes on Governments and Taxes 1992, S-21, 1992 
Significant Features of Fiscal Federalism, 1992 Edition, Volume 2, M-180-II, 1992 
Interjurisdictional Tax and Policy Competition: Good or Bad for the Federal System? M-177, 1991 
State-Local Relations Organizations: The ACIR Counterparts, A-117, 1991 
The Structure of State Aid to Elementary and Secondary Education, M-175, 1991 
Representative Expenditures: Addressing the Neglected Dimension of Fiscal Capacity, M-174, 1991 
Intergovernmental Regulation of Telecommunications, A-115, 1990 
Mandates: Cases in State-Local Relations, M-173, 1990 
State Constitutional Law: Cases and Materials with 1990-91 Supplement, M-159S, 1990 

Supplement Only, M-172, 1990 
State Constitutions in the Federal System: Selected Issues and Opportunities for State Initiatives, A-113, 1989 
Residential Community Associations: Questions and Answers for Public Officials, M-166, 1989 
Residential Community Associations: Private Governments in the Intergovernmental System? A-112, 1989 
Disability Rights Mandates: Federal and State Compliance with Employment Protections 

and Architectural Barrier Removal, A-111, 1989 
Hearings on Constitutional Reform of Federalism: Statements by State and Local 

Government Association Representatives, M-164, 1989 
Assisting the Homeless: State and Local Responses in an Era of Limited Resources, M-161, 1988 





ACIR PUBLICATION 
AND DISKETTE ORDER FORM 


Mark your selections on this form and return 
WITH CHECK OR MONEY ORDER to: 
ACIR Publications: 800 K Street, NW, South Building, Suite 450, Washington, DC 20575 


ALL ORDERS MUST BE PREPAID 
Quantity Price Amount Report Quantity Price Amount 


$20 A-120 $10 
$10 A-119 $10 
$10 A-118 $15 
$10 A-117 $10 
$22.50 A-115 $10 
$10 A-113 $15 
$15 A-112 $10 
$10 A-111 $10 
$10 S-21 $10 
$20 
$10 State-Local Finance Diskettes: 

$7 Set FY83-90 

$5 

$5 
$10 
$30 
$20 $25 each 
$10 State Tax Revenue Diskette: 

$8 pees FY 1980-90 _ $85 


Total Enclosed 
Name 


(please type or print) 
Organizaticn/Company 








Address 





City, State, Zip 
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Members of the 
U.S. Advisory Commission on Intergovernmental Relations 


(January 1993) 


Private Citizens 


Daniel J. Elazar, Philadelphia, Pennsylvania 
Robert B. Hawkins, Jr., Chairman, San Francisco, 
California 
Mary Ellen Joyce, Arlington, Virginia 


Members of the U.S. Senate 


Daniel K. Akaka, Hawaii 
Dave Durenberger, Minnesota 
Charles S. Robb, Virginia 


Members of the U.S. House of Representatives 


Donald M. Payne, New Jersey 
Craig Thomas, Wyoming 
Vacancy 


Officers of the Executive Branch, U.S. Government 


Vacancy 
Vacancy 
Vacancy 


Governors 


Vacancy 
Vacancy 
Vacancy 
Vacancy 


Mayors 


Victor H. Ashe, Knoxville, Tennessee 
Robert M. Isaac, Colorado Springs, Colorado 
Bruce M. Todd, Austin, Texas 
Vacancy 


Members of State Legislatures 


David E. Nething, North Dakota Senate 
Samuel B. Nunez, Jr., President, Louisiana Senate 
Vacancy 


Elected County Officials 


Ann Klinger, Merced County, California 
Board of Supervisors 
Barbara Sheen Todd, Pinellas County, Florida, 
County Commission 
Vacancy 
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